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CITATION

Cite all material in the Washington StatevRegister by its issue number and sequence within that issue, preceded by the ac-
ronym WSR. Example: the 37th item in the August 5, 1981, Register would be cited as WSR 81-15-037.

PUBLIC INSPECTION OF DOCUMENTS

A copy of each document filed with the code reviser’s office, pursuant to chapter 34.05 RCW, is available for public in-
spection during normal office hours. The code reviser’s office is located on the ground floor of the Legislative Building in
Olympia. Office hours are from 8 a.m. to 5 p.m., Monday through Friday, except legal holidays. Telephone inquiries concern-
ing material in the Register or the Washington Administrative Code (WAC) may be made by calling (360) 786-6697.

REPUBLICATION OF OFFICIAL DOCUMENTS

All documents appearing in the Washington State Register are prepared and printed at public expense. There are no re-
strictions on the republication of official documents appearing in the Washington State Register. All news services are especial-
ly encouraged to give wide publicity to all documents printed in the Washington State Register.
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STYLE AND FORMAT OF THE
WASHINGTON STATE REGISTER

1. ARRANGEMENT OF THE REGISTER
' The Register is arranged in the following eight sections:

(a) PREPROPOSAL-includes the Preproposal Statement of Inquiry that will be used to solicit public
comments on a general area of proposed rule making before the agency files a formal notice.

b) PROPOSED-includes the full text of formal proposals, continuances, supplemental notices, and
withdrawals. .

() EXPEDITED RULE MAKING-includes the full text of the rule being proposed using the expedited
rule-making process. Expedited rule makings are not consistently filed and may not appear in every issue
of the register.

(d) PERMANENT-includes the full text of permanently adopted rules.

(e) EMERGENCY-includes the full text of emergency rules and rescissions.

® MISCELLANEOUS-includes notice of public meetings of state agencies, rules coordinator
notifications, summaries of attorney general opinions, executive orders and emergency declarations of
the governor, rules of the state Supreme Court, and other miscellaneous documents filed with the code
reviser’s office under RCW 34.08.020 and 42.30.075.

(® TABLE-includes a cumulative table of the WAC sections that are affected in the current year.

(h) INDEX-includes a cumulative index of Register Issues 01 through 24.

Documents are arranged within each section of the Register according to the order in which they are filed in the
code reviser’s office during the pertinent filing period. Each filing is listed under the agency name and then describes the
subject matter, type of filing and the WSR number. The three part number in the heading distinctively identifies each
document, and the last part of the number indicates the filing sequence with a section’s material.

2. PRINTING STYLE—INDICATION OF NEW OR DELETED MATERIAL
RCW 34.05.395 requires the use of certain marks to indicate amendments to existing agency rules. This style
quickly and graphically portrays the current changes to existing rules as follows:

(a)

(b)
(c)

In amendatory sections—

(i) underlined material is new material;

(ii) deleted material is ((iimed-out-betweendoubteparentheses));

Complete new sections are prefaced by the heading NEW SECTION;

The repeal of an entire section is shown by listing its WAC section number and caption under the
heading REPEALER.

3. MISCELLANEOUS MATERIAL NOT FILED UNDER THE ADMINISTRATIVE PROCEDURE ACT

Material contained in the Register other than rule-making actions taken under the APA (chapter 34.05 RCW)
does not necessarily conform to the style and format conventions described above. The headings of these other types of
material have been edited for uniformity of style; otherwise the items are shown as nearly as possible in the form
submitted to the code reviser’s office. :

4. EFFECTIVE DATE OF RULES

(a)

(b)
(c)

Permanently adopted agency rules normally take effect thirty-one days after the rules and the agency
order adopting them are filed with the code reviser’s office. This effective date may be delayed or
advanced and such an effective date will be noted in the promulgation statement preceding the text of the
rule.

Emergency rules take effect upon filing with the code reviser’s office unless a later date is provided by
the agency. They remain effective for a maximum of one hundred twenty days from the date of filing.
Rules of the state Supreme Court generally contain an effective date clause in the order adopting the
rules.

. 5. EDITORIAL CORRECTIONS
Material inserted by the code reviser’s office for purposes of clarification or correction or to show the source or
history of a document is enclosed in [brackets].
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DATES FOR REGISTER CLOSING, DISTRIBUTION, AND FIRST AGENCY ACTION

Issue Distribution First Agency Expedited
Number Closing Dates 1 Date Hearing Date3 Adoption4
Non-OTSand  Non-OTSand  OTSZor
30 p. or more 11to 29 p. 10 p. max. .
For Non-OTS Count 20 For hearing First Agency
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All documents are due at the code reviser’s office by 12:00 noon on or before the applicable closing date for inclusion in a particular issue of the Register; see

WAC 1-21-040.

2
A filing of any length will be accepted on the closing dates of this column if it has been prepared and completed by the order typing service (OTS) of the code

reviser’s office; see WAC 1-21-040. Agency-typed material is subject to a ten page limit for these dates; longer agency-typed material is subject to the earlier

3 non-OTS dates.

4

At least twenty days before the rule-making hearing, the agency shall cause notice of the hearing to be published in the Register; see RCW 34.05.320(1). These
dates represent the twentieth day after the distribution date of the applicable Register.

A minimum of forty-five days is required between the distribution date of the Register giving notice of the expedited adoption and the agency adoption date. No
hearing is required, but the public may file written objections. See RCW 34.05.230 and 1.12.040.




REGULATORY FAIRNESS ACT

The Regulatory Fairness Act, chapter 19.85 RCW, was enacted in 1982 to minimize the impact
of state regulations on small business. Amended in 1994, the act requires a small business
economic impact analysis of proposed rules that impose more than a minor cost on twenty
percent of the businesses in all industries, or ten percent of the businesses in any one industry.
The Regulatory Fairness Act defines industry as businesses within a four digit SIC classification,
and for the purpose of this act, small business is defined by RCW 19.85.020 as "any business
entity, including a sole proprietorship, corporation, partnership, or other legal entity, that is owned
and operated independently from all other businesses, that has the purpose of making a profit,
and that has fifty or fewer employees."

Small Business Economic Impact Statements (SBEIS)

A small business economic impact statement (SBEIS) must be prepared by state agencies when
a proposed rule meets the above criteria. Chapter 19.85 RCW requires the Washington State
Business Assistance Center (BAC) to develop guidelines for agencies to use in determining
whether the impact of a rule is more than minor and to provide technical assistance to agencies
in developing a SBEIS. All permanent rules adopted under the Administrative Procedure Act,
chapter 34.05 RCW, must be reviewed to determine if the requirements of the Regulatory
Fairness Act apply; if an SBEIS is required it must be completed before permanent rules are filed
with the Office of the Code Reviser.

Mitigation

In addition to completing the economic impact analysis for proposed rules, state agencies must
take reasonable, legal, and feasible steps to reduce or mitigate the impact of rules on small
businesses when there is a disproportionate impact on small versus large business. State agencies
are encouraged to reduce the economic impact of rules on small businesses when possible and
when such steps are in keeping with the stated intent of the statute(s) being implemented by
proposed rules. Since 1994, small business economic impact statements must contain a list of
the mitigation steps taken, or reasonable justification for not taking steps to reduce the impact
of rules on small businesses.

When is an SBEIS Required?
When:

The proposed rule has more than a minor (as defined by the BAC) economic impact on
businesses in more than twenty percent of all industries or more than ten percent of any one
industry. :

When is an SBEIS Not Required?
When:

The rule is proposed only to comply or conform with a federal law or regulation, and the state
has no discretion in how the rule is implemented;

There is less than minor economic impact on business;

The rule REDUCES costs to business (although an SBEIS may be a useful tool for demonstrating
this reduced impact);

The rule is adopted as an emergency rule, although an SBEIS may be required when an
emergency rule is proposed for adoption as a permanent rule; or

The rule is pure restatement of state statute.
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WSR 03-09-017
PREPROPOSAL STATEMENT OF INQUIRY
DEPARTMENT OF HEALTH
[Filed April 7, 2003, 9:04 am.}

Subject of Possible Rule Making: Chapter 246-562
WAQC, J-1 physician visa waiver regulations.

Statutes Authorizing the Agency to Adopt Rules on this
Subject: Chapter 70.185 RCW.

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: Changes in November 2002
to the federal law authorizing this program increased the
number of available waivers per year. The increase in total
waivers provides the department with an opportunity to look
at the rule to address concerns expressed by constituent
groups and solicit additional input on the subject of special-
ists. ’

Other Federal and State Agencies that Regulate this Sub-
ject and the Process Coordinating the Rule with These Agen-
cies: There are federal rules that regulate the J1 visa waiver
program. This program works closely with the United States
Department of State (DOS) and Immigration and Naturaliza-
tion Service (INS) to ensure compliance with the federal reg-
ulations. DOS and INS will be included in all mailings.

Process for Developing New Rule: Program staff will
use mailings, a round table discussion at the annual North-
west Regional Rural Health Conference in Spokane, and
community work sessions to solicit input on any rule amend-
ments.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before pub-
lication by contacting Jennell Prentice at the Office of Com-
munity and Rural Health, P.O. Box 47834, Olympia, WA
98504-7834, fax (360) 664-9273, e-mail J1rules@doh.wa.
gov.

April 3,2003
M. C. Selecky
Secretary

WSR 03-09-019
PREPROPOSAL STATEMENT OF INQUIRY
STATE BOARD OF EDUCATION
[Filed April 7,2003, 11:36 a.m.]

Subject of Possible Rule Making: WAC 180-79A-140
Types of certificates.

Statutes Authorizing the Agency to Adopt Rules on this
Subject: RCW 28A.305.130 and 28.410.010.

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: To do one or more of the fol-
lowing, as deemed appropriate: Make technical adjustments,
clarify existing provisions, repeal unnecessary wording,
repeal provisions unsupported by rule-making authority, or
provide greater flexibility or discretion to persons or entities
subject to the rules.

Process for Developing New Rule: Early solicitation of
public comments and recommendations respecting new,

WSR 03-09-021

amended or repealed rules, and consideration of the com-
ments and recommendations in the course of drafting rules.

Interested parties can participate in the decision to adopt

the new rule and formulation of the proposed rule before pub-

lication sending written comments to Rules Coordinator,

State Board of Education, P.O. Box 47206, Olympia, WA

98504-7206, fax (360) 586-2357, TTY (360) 664-3631. For
telephone assistance contact Larry Davis at (360) 725-6024.

: April 7, 2003

Larry Davis

Executive Director

WSR 03-09-020
PREPROPOSAL STATEMENT OF INQUIRY
STATE BOARD OF EDUCATION

' (Filed April 7, 2003, 11:40 a.m.}

Subject of Possible Rule Making: WAC 180-78A-505
Overview—Teacher professional certificate.

Statutes Authorizing the Agency to Adopt Rules on this
Subject: RCW 28.410.010.

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: To do one or more of the fol-
lowing, as deemed appropriate: Make technical adjustments,
clarify existing provisions, repeal unnecessary wording,
repeal provisions unsupported by rule-making authority, or
provide greater flexibility or discretion to persons or entities
subject to the rules.

Process for Developing New Rule: Early solicitation of
public comments and recommendations respecting new,
amended or repealed rules, and consideration of the com-
ments and recommendations in the course of drafting rules.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before pub-
lication sending written comments to Rules Coordinator,
State Board of Education, P.O. Box 47206, Olympia, WA
98504-7206, fax (360) 586-2357, TTY (360) 664-3631. For
telephone assistance contact Larry Davis at (360) 725-6024.

April 7, 2003
Larry Davis
Executive Director

WSR 03-09-021
PREPROPOSAL STATEMENT OF INQUIRY
STATE BOARD OF EDUCATION
{Filed April 7,2003, 11:41 a.m.}

Subject of Possible Rule Making: WAC 180-79A-308
Endorsement by examination.

Statutes Authorizing the Agency to Adopt Rules on this
Subject: RCW 28A.410.010.

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: The proposed amendments
to this rule will eliminate the provision which allows teachers
to add an endorsement through a particular score on the Grad-
uate Record Examination and will align the rules with the

Preproposal
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PREPROPOSAL

WSR 03-09-022

endorsement requirements in WAC 180-79A-304, 180-82-
204, and 182A-204 [180-82A-204].

Process for Developing New Rule: Negotiated rule
making; and early solicitation of public comments and rec-
ommendations respecting new, amended or repealed rules,
and consideration of the comments and recommendations in
the course of drafting rules.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before pub-
lication by sending written comments to Rules Coordinator,
State Board of Education, Office of Superintendent of Public
Instruction, P.O. Box 47200, Olympia, WA 98504-7200, fax
(360) 586-2357, TTY (360) 664-3631. For telephone assis-
tance contact Larry Davis at (360) 725-6024.

April 7, 2003
Larry Davis
Executive Director

WSR 03-09-022
PREPROPOSAL STATEMENT OF INQUIRY
STATE BOARD OF EDUCATION
{Filed April 7, 2003, 11:43 am]

Subject of Possible Rule Making: WAC 180-82-205
Assignment of classroom teachers within districts, the pro-
posed amendment to this rule will clarify the manner in
which school districts can assign classroom teachers.

Statutes Authorizing the Agency to Adopt Rules on this
Subject: RCW 28A.410.010.

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: The amendment to this rule
will clarify the manner in which school districts can assign
classroom teachers.

Process for Developing New Rule: Negotiated rule
making; and early solicitation of public comments and rec-
ommendations respecting new, amended or repealed rules,
and consideration of the comments and recommendations in
the course of drafting rules.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before pub-
lication by sending written comments to Rules Coordinator,
State Board of Education, Office of Superintendent of Public
Instruction, P.O. Box 47200, Olympia, WA 98504-7200, fax
(360) 586-2357, TTY (360) 664-3631. For telephone assis-
tance contact Larry Davis at (360) 725-6024.

April 7,2003
Larry Davis
Executive Director

Preproposal
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WSR 03-09-032
PREPROPOSAL STATEMENT OF INQUIRY
DEPARTMENT OF LICENSING
(Filed April 7, 2003, 3:49 p.m.)

Subject of Possible Rule Making: Amending chapters
196-12, 196-16, 196-20, 196-21, 196-24, 196-25, and 196-
26A WAC.

Statutes Authorizing the Agency to Adopt Rules on this
Subject: RCW 18.43.035.

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: Amendments to these exist-
ing rules are needed in response to the change in the adminis-
tration of the Board of Engineers licensing examinations, the
implementation of chapter 18.235 RCW, the Uniform Regu-
lation of Business and Professions, clarifying and defining
terms and general appropriate "housekeeping” and reorgani-
zation, all of which will result in more understandable rules
that reflect current practice.

Other Federal and State Agencies that Regulate this Sub-
ject and the Process Coordinating the Rule with These Agen-
cies: None.

Process for Developing New Rule: Agency study.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before pub-
lication. Comments may be submitted through regular mail,
phone, fax or e-mail to Joe Vincent Jr., P.O. Box 9025,
Olympia, WA 98507-9025, phone (360) 664-1567, fax (360)
664-1575, e-mail engineers@dol.wa.gov. Draft language of
rule amendments will be distributed to the board’s list of
interested persons.

April 3,2003

George A. Twiss
Executive Director
Board of Registration for
Professional Engineers
and Land Surveyors

WSR 03-09-036
PREPROPOSAL STATEMENT OF INQUIRY
DEPARTMENT OF
FISH AND WILDLIFE
[Filed April 8, 2003, 11:13a.m ]

Subject of Possible Rule Making: Rules governing the
commercial harvest of clams.

Statutes Authorizing the Agency to Adopt Rules on this
Subject: RCW 77.12.047.

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: Changes in legislation
encourage the sale of shellfish other than oysters from the
state oyster reserves. The changes being contemplated will
facilitate the allowance of clam sales from the oyster reserve
lands.

Other Federal and State Agencies that Regulate this Sub-
ject and the Process Coordinating the Rule with These Agen-
cies: None.

Process for Developing New Rule: Agency study.
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Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before pub-
lication by contacting Morris Barker, State Marine Resource
Manager, 600 Capitol Way North, Olympia, WA 98501-
1091, phone (360) 902-2826, fax (360) 902-2944. Contact
by June 6, 2003. The expected date of filing is June 9, 2003.

April 8, 2003
Evan Jacoby
Rules Coordinator

WSR 03-09-040
PREPROPOSAL STATEMENT OF INQUIRY
UNIVERSITY OF WASHINGTON
[Filed April 8, 2003, 3:54 p.m.]

Subject of Possible Rule Making:
WAC, Organization.

Statutes Authorizing the Agency to Adopt Rules on this
Subject: RCW 28B.20.130, 34.05.220, 34.05.330, and chap-
ter 42.30 RCW.

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: To bring the rules concern-
ing meetings of the University of Washington’s board of
regents up-to-date with current practices and consistent with
the board’s bylaws, and to make corrections in organizational
information.

Other Federal and State Agencies that Regulate this Sub-
ject and the Process Coordinating the Rule with These Agen-
cies: None.

Process for Developing New Rule: Agency study.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before pub-
lication. Written comments or inquiries may be directed to
Rebecca Goodwin Deardorff, Director, Administrative Pro-
cedures Office by one of the following routes: United States
Mail: University of Washington, 4014 University Way N.E.,
Seattle WA 98105-6203; campus mail: Box 355509; e-mail
adminpro @u.washington.edu; or fax (206) 616-6294.

April 4,2003
Rebecca Goodwin Deardorff
Director, Administrative Procedures

Chapter 478-04

WSR 03-09-041
PREPROPOSAL STATEMENT OF INQUIRY
BATES TECHNICAL COLLEGE
[Filed April 8, 2003, 3:55 p.m.]

Subject of Possible Rule Making: Update student rights
and responsibilities to include definition of alternative learn-
ing methods, WAC 495A-121-011; prohibited student con-
duct, WAC 495A-121-041; and disciplinary student sanc-
tions, WAC 495A-121-044.

Statutes Authorizing the Agency to Adopt Rules on this
Subject: RCW 28B.50.140.

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: The purpose of this rule

WSR 03-09-043

making is to update student rights and responsibilities to
include alternative means of learning and technological
advances. This proposal will clarify for students prohibited
conduct relating to alternative learning and technological
equipment.

Other Federal and State Agencies that Regulate this Sub-
ject and the Process Coordinating the Rule with These Agen-
cies: Bates will notify the State Board for Community and
Technical Colleges of this proposed change.

Process for Developing New Rule: Agency study; and
modified negotiated rule making.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before pub-
lication by contacting Gwen Sailer, Student Services, Bates
Technical College, 1101 South Yakima Avenue, Tacoma,
WA 98405, phone (253) 680-7000, fax (253) 680-7043. Par-
ties interested in the development of these rules may contact
Amy Goings at (253) 680-7100 or community @bates.ctc.
edu. The public may also participate by providing written
comments or giving oral testimony after these rule changes
are proposed during the public hearing process.

Date and Location of Public Meetings: Bates Technical
College, Downtown Campus Cafeteria, 1101 South Yakima
Avenue, Tacoma, WA 98405, on Monday, June 30, 2003, at
10:00 a.m. to 12 noon.

Assistance for Persons with Disabilities: Contact Amy
Goings no later than ten days before the hearing date, TTY
(253) 680-7045 or (253) 680-7100.

April 3,2003

Amy Goings

Rules Coordinator and Director of
Development and Government Relations

WSR 03-09-043
PREPROPOSAL STATEMENT OF INQUIRY
STATE BOARD FOR
COMMUNITY AND TECHNICAL COLLEGES
[Filed April 9, 2003, 10:10 a.m.]

Subject of Possible Rule Making: Title 131 WAC, gov-
erning Washington’s community and technical college sys-
tem.

Statutes Authorizing the Agency to Adopt Rules on this
Subject: Chapter 28B.50 RCW.

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: Rules might need to be
revised in the area of tuition charges for certain ungraded
courses as a result of changes in tuition.

Process for Developing New Rule: Normal rule-making
process with emergency rules likely in July 2003 to carry-
over through the summer until the next state board meeting in
September 2003 when permanent rules may be adopted, if
necessary. .

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before pub-
lication by contacting DelRae Oderman, Executive Assistant
and Agency Rules Coordinator, State Board for Community
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and Technical Colleges, P.O. Box 42495, Olympia, WA
98504-2495.

April 9, 2003

DelRae Oderman

Executive Assistant

Agency Rules Coordinator

WSR 03-09-049
PREPROPOSAL STATEMENT OF INQUIRY
DEPARTMENT OF LICENSING
[Filed April 10, 2003, 11:14 a.m)]

Subject of Possible Rule Making: Handling of earnest
money in real estate transactions. Will amend WAC 308-
124C-010 Licensee’s responsibilities, 308-124C-020
Required records, and 308-124E-013(4) Administration of
funds held in trust. ‘

Statutes Authorizing the Agency to Adopt Rules on this
Subject: RCW 18.85.040(1).

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: In recent years, the real
estate industry has allowed for buyers and sellers to negotiate
an earnest money which could be delivered by any desig-
nated person to a third party other than the broker. These ear-
nest moneys have sometimes not been delivered, receipts
have not been obtained, and the third party holders (such as
escrow and title companies) have not responded to demands
for refund or forfeiture in the way a real estate broker is
required to respond. The proposed rule amendments would
require that real estate licensees obtain receipts for earnest
money, deliver all receipts to brokers, and disclose to con-
sumers the risks in depositing earnest money with third party
holders.

Other Federal and State Agencies that Regulate this Sub-
ject and the Process Coordinating the Rule with These Agen-
cies: None.

Process for Developing New Rule:
making; and agency study.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before pub-
lication by contacting Jana L. Jones, Real Estate Program,
Department of Licensing, P.O. Box 9015, Olympia, WA
98507-9015, phone (360) 664-6524, fax (360) 586-0998.

April 10, 2003
Jana L. Jones
Assistant Administrator

Negotiated rule

WSR 03-09-054
PREPROPOSAL STATEMENT OF INQUIRY
DEPARTMENT OF
RETIREMENT SYSTEMS
[Filed April 11, 2003, 3:06 p.m.]

Subject of Possible Rule Making:
credit.

Military service

Preproposal
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Statutes Authorizing the Agency to Adopt Rules on this
Subject: RCW 41.50.050(5), 41.04.005.

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: Washington state retirement
laws related to military service are intended to mirror the
requirements in the federal law, 38 U.S.C. 101. This federal
statute covers "the period beginning on the date of any future
declaration of war by the Congress and ending on the date
prescribed by Presidential proclamation or concurrent resolu-
tion of the Congress.” The Department of Retirement Sys-
tems (DRS) proposes adopting rules, as needed, to clarify
that military service rules apply to service in southern or cen-
tral Asia as part of Operation Enduring Freedom or service
during the period of Operation Iraqi Freedom.

Other Federal and State Agencies that Regulate this Sub-
ject and the Process Coordinating the Rule with These Agen-
cies: None.

Process for Developing New Rule: Department staff
will work on the project, with the assistance of the Office of
the Attorney General. The public is invited and encouraged
to participate, as described below.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before pub-
lication. DRS encourages your active participation in the
rule-making process. Anyone interested in participating
should contact the rules coordinator, below. After the rule(s)
is drafted, DRS will file a copy with the Office of the Code
Reviser with a notice of proposed rule making, and send a
copy to everyone currently on the mailing list and anyone
else who requests a copy. For more information on how to
participate, please contact Merry A. Kogut, Rules Coordina-
tor, Department of Retirement Systems, Mailstop 48380,
P.O. Box 48380, Olympia, WA 98504-8380, voice (360)
664-7291, TTY (360) 586-5450, e-mail merryk @drs.wa.gov,
fax (360) 753-3166.

April 11, 2003
Merry A. Kogut
Rules Coordinator

WSR 03-09-068
PREPROPOSAL STATEMENT OF INQUIRY
UTILITIES AND TRANSPORTATION
COMMISSION
[Docket No. UE-030311—Filed April 15, 2003, 1:40 p.m.]

Subject of Possible Rule Making: Consider review of
WAC 480-100-238 Least-cost planning, will be reviewed for
content and readability consistent with Executive Order 97-
02, with attention to the rule’s need, effectiveness and effi-
ciency, clarity, intent and statutory authority, coordination,
cost, and fairness. A review of WAC 480-100-238 may con-
sider whether substantive changes or additions should be
made to the existing rule.

Statutes Authorizing the Agency to Adopt Rules on this
Subject: RCW 80.01.040 and 80.04.160.

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: During the period of 1999 to
2001, the Washington Utilities and Transportation Commis-
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sion conducted a comprehensive review of chapter 480-100
WAC, Electric companies. WAC 480-100-238 Least-cost
planning, was deferred from that review of chapter 480-100
WAC for further study pending the availability of sufficient
resources. The commission intends to conduct such a review
at this time. This review will examine whether the current
rule provides the results that it was originally intended to
achieve and whether the rule is consistent with laws, with
appropriate and lawful policies, and with the advances in
technology in the electric industry. Subjects included in this
review may cover but are not limited to:

1. The roles of risk and uncertainty in resource planning;

2. The role of demand management;

3. The role of resource diversity, resource adequacy, and
financial and physical hedging;

4. Planning issues, such as planning horizons and filing
deadlines;

5. Portfolio analysis;

6. Rule process and enforcement issues;

7. The relationship of least-cost plans to commission
review of specific generation or demand response projects;

8. The relevance of any changes in policies or require-
ments at the federal and state levels; and

9. Appropriate uses of least-cost plans.

Other Federal and State Agencies that Regulate this Sub-
ject and the Process Coordinating the Rule with These Agen-
cies: FERC.

Process for Developing New Rule: Agency study; and
the commission will ask for initial written comments, and
will provide the opportunity for participation in workshop-
style sessions as well as opportunities for additional com-
ments.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before pub-
lication by contacting the Secretary, Washington Utilities and
Transportation Commission, P.O. Box 47250, 1300 South
Evergreen Park Drive S.W., Olympia, WA 98504-7250,
phone (360) 664-1174, fax (360) 586-1150. Interested per-
sons may file written comments on the CR-101 by Friday,
May 16, 2003. For specific information regarding opportuni-
ties for written comment and to ensure receipt of further
information concerning this rule making, please see below.

A stakeholder workshop will be held on Friday, June
13, 2003, in Room 206 at the commission’s headquarters,
beginning at 9:30 a.m.

WRITTEN COMMENTS AND STAKEHOLDER WORKSHOP:
Written comments may be submitted to the commission at
the address given above and should be filed with the commis-
sion no later than Friday, May 16, 2003, for consideration at
the Friday, June 13, 2003, stakeholder workshop.

Electronic copies. The commission requests that com-
ments be provided in electronic format to enhance public
access, for ease of providing comments, to reduce the need
for paper copies, and to facilitate quotations from the com-
ments. Comments may be submitted by electronic mail to the
commission’s records center at records@wutc.wa.gov.
Please include:

. The docket number of this proceeding (UE-030311).
. The commenting party's name.
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. The title and date of the comment or comments.

An alternative method for submitting comments may be
by mailing/delivering an electronic copy on a 3 1/2 inch,
IBM-formatted, high-density disk, in .pdf Adobe Acrobat
format or in Word 97 or later. Include all of the information
requested above. The commission will post on the commis-
sion's website all comments that are provided in electronic
format. The website is located at http://www.wutc.wa.gov/
030311. If you are unable to file your comments electroni-
cally or to submit them on a disk, the commission will always
accept a paper document.

Opportunity for further comment is anticipated. Infor-
mation about the schedule and other aspects of the rule mak-
ing, including comments, will be posted on the commission’s
website as it becomes available. If you wish to receive fur-
ther information on this rule making you may (1) call the
commission's records center at (360) 664-1234, (2) e-mail the
commission at <records @ wutc.wa.gov>, or (3) mail written
comments to the address above to the attention of Carole J.
Washburn, Secretary. When contacting the commission,
please refer to Docket No. UE-030311 to ensure that you are
placed on the appropriate service list. Questions may be
addressed to Graciela Etchart, (360) 664-1310 or e-mail at
<getchart@wutc.wa.gov>.

NOTICE

TO CONTINUE RECEIVING NOTICES AND INFORMATION
ABOUT THIS RULE MAKING — The commission wants to
ensure its mailings are sent to persons who are interested in
the topic and want to receive that information. ANY PERSON
WHO COMMENTS will continue to receive notices and infor-
mation. If you do not submit comments but wish to remain
on the mailing list for this rule making, please advise the
records center by any one of the following methods: (1) Send
a note with your name, address (or a copy of your mailing
label), and telephone and fax numbers referencing Docket
No. UE-030311, and the words "Please keep me on the mail-
ing list"; or (2) e-mail your name, address, telephone and fax
numbers, referencing Docket No. UE-030311, and the words
"Please keep me on the mailing list” to <records @wutc.
wa.gov>. Please note that all information in the mailings will
be accessible through the commission's Internet website at
<http://www.wutc.wa.gov/030311>. THOSE PARTIES WHO
DO NOT RESPOND MAY NOT RECEIVE FURTHER MAILINGS
OR INFORMATION ON THE RULE MAKING.

April 15, 2003
Carole J. Washburn
Secretary

WSR 03-09-069
PREPROPOSAL STATEMENT OF INQUIRY
UTILITIES AND TRANSPORTATION
COMMISSION
[Docket No. UG-030312—Filed April 15, 2003, 1:41 p.m.]

Subject of Possible Rule Making: Consider review of
WAC 480-90-238 Least-cost planning, will be reviewed for
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content and readability consistent with Executive Order 97-
02, with attention to the rule’s need, effectiveness and effi-
ciency, clarity, intent and statutory authority, coordination,
cost, and fairness. A review of WAC 480-90-238 may con-
sider whether substantive changes or additions should be
made to the existing rule.

Statutes Authorizing the Agency to Adopt Rules on this
Subject: RCW 80.01.040 and 80.04.160.

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: During the period 1999 to
2001, the Washington Utilities and Transportation Commis-
sion conducted a comprehensive review of chapter 480-90
WAC, Gas companies—Operations, in fulfillment of Execu-
tive Order 97-02 requirements. WAC 480-90-238 Least-cost
planning, was deferred from that review of chapter 480-90
WAC for further study pending the availability of sufficient
resources. The commission intends to conduct such a review
at this time. This review will examine whether the current
rule provides the results that it was originally intended to
achieve and whether the rule is consistent with laws, with
appropriate and lawful policies, and with the advances in
technology in the electric industry. Subjects included in this
review may cover but are not limited to:

1. The roles of risk and uncertainty in resource planning;

2. The role of demand management;

3. The role of resource diversity, resource adequacy, and
financial and physical hedging;

4. Planning issues, such as planning horizons and filing
deadlines;

5. Portfolio analysis;

6. Rule process and enforcement issues;

7. The relationship of least-cost plans to commission
review of specific supply or demand response projects;

8. The relevance of any changes in policies or require-
ments at the federal and state levels; and

9. Appropriate uses of least-cost plans.

Other Federal and State Agencies that Regulate this Sub-
ject and the Process Coordinating the Rule with These Agen-
cies: FERC.

Process for Developing New Rule: Agency study; and
the commission will ask for initial written comments, and
will provide the opportunity for participation in workshop-
style sessions as well as opportunities for additional com-
ments.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before pub-
lication by contacting the Secretary, Washington Utilities and
Transportation Commission, P.O. Box 47250, 1300 South
Evergreen Park Drive S.W., Olympia, WA 98504-7250,
phone (360) 664-1174, fax (360) 586-1150. Interested per-
sons may file written comments on the CR-101 by Friday,
May 16, 2003. For specific information regarding opportuni-
ties for written comment and to ensure receipt of further
information concerning this rule making, please see below.

A stakeholder workshop will be held Friday, June 13,
2003, in Room 206 at the commission's headquarters, begin-
ning at 9:30 a.m.

WRITTEN COMMENTS AND STAKEHOLDER WORKSHOP:
Written comments may be submitted to the commission at

Preproposal

Washington State Register, Issue 03-09

the address given above and should be filed with the commis-
sion no later than Friday, May 16, 2003, for consideration at
the Friday, June 13, 2003, stakeholder workshop.

Electronic copies. The commission requests that com-
ments be provided in electronic format to enhance public
access, for ease of providing comments, to reduce the need
for paper copies, and to facilitate quotations from the com-
ments. Comments may be submitted by electronic mail to the
commission's records center at records@wutc.wa.gov.
Please include:

. The docket number of this proceeding (UG-030312).
. The commenting party's name.
. The title and date of the comment or comments.

An alternative method for submitting comments may be
by mailing/delivering an electronic copy on a 3 1/2 inch,
IBM-formatted, high-density disk, in .pdf Adobe Acrobat
format or in Word 97 or later. Include all of the information
requested above. The commission will post on the commis-
sion's website all comments that are provided in electronic
format. The website is located at http://www.wutc.wa.gov/
030312. If you are unable to file your comments electroni-
cally or to submit them on a disk, the commission will always
accept a paper document.

Opportunity for further comment is anticipated. Infor-
mation about the schedule and other aspects of the rule mak-
ing, including comments, will be posted on the commission's
website as it becomes available. If you wish to receive fur-
ther information on this rule making you may (1) call the
commission's records center at (360) 664-1234, (2) e-mail the
commission at <records@wutc.wa.gov>, or (3) mail written
comments to the address above to the attention of Carole J.
Washburn, Secretary. When contacting the commission,
please refer to Docket No. UG-030312 to ensure that you are
placed on the appropriate service list. Questions may be
addressed to Graciela Etchart, (360) 664-1310 or e-mail at
<getchart@wutc.wa.gov>.

NOTICE

TO CONTINUE RECEIVING NOTICES AND INFORMATION
ABOUT THIS RULE MAKING — The commission wants to
ensure its mailings are sent to persons who are interested in
the topic and want to receive that information. ANY PERSON
WHO COMMENTS will continue to receive notices and infor-
mation. If you do not submit comments but wish to remain
on the mailing list for this rule making, please advise the
records center by any one of the following methods: (1) Send
a note with your name, address (or a copy of your mailing
label), and telephone and fax numbers referencing Docket
No. UG-030312, and the words "Please keep me on the mail-
ing list"; or (2) e-mail your name, address, telephone and fax
numbers, referencing Docket No. UG-030312, and the words
"Please keep me on the mailing list" to <records@wutc.
wa.gov>. Please note that all information in the mailings will
be accessible through the commission's Internet website at
<http://www.wutc.wa.gov/030312>. THOSE PARTIES WHO
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DO NOT RESPOND MAY NOT RECEIVE FURTHER MAILINGS
OR INFORMATION ON THE RULE MAKING.
April 15,2003

Carole J. Washburn
Secretary

WSR 03-09-070
PREPROPOSAL STATEMENT OF INQUIRY
UTILITIES AND TRANSPORTATION
COMMISSION
[Docket No. UE-030423—Filed April 15, 2003, 1:42 pm]

Subject of Possible Rule Making: Consider review of
chapter 480-107 WAC, Electric companies—Purchases of
electricity from qualifying facilities and independent power
producers and purchases of electrical savings from conserva-
tion suppliers, for content and readability consistent with
Executive Order 97-02, with attention to the rule's need,
effectiveness and efficiency, clarity, intent and statutory
authority, coordination, cost, and fairness. A review of chap-
ter 480-107 WAC may consider whether substantive changes
or additions should be made to the existing rule.

Statutes Authorizing the Agency to Adopt Rules on this
Subject: RCW 80.01.040 and 80.04.160.

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: Since 1997, the Washington
Utilities and Transportation Commission has conducted a
comprehensive review of the chapters of Title 480 WAC. At
this time, the commission intends to conduct the review of
chapter 480-107 WAC. This review will examine whether
the current rules provide the results that it was originally
intended to achieve and whether the rules are consistent with
laws, with appropriate and lawful policies, and with the
advances in technology in the electric industry. Subjects
included in this review may cover but are not limited to:

« Conditions that trigger a request for proposals (RFP)
process, such as a LCP filing or a "need for power" event;

« Conditions to waive a RFP process;

« Schedule for a RFP process;

» Staff role in a RFP process;

« The need to clarify the beneficiary of competitive mar-
kets under regulated monopolies, specifically fairness for
providers or reasonableness for consumers;

+ The need to ensure that only noninterested parties are
reviewers of the RFP and the bidding process;

+ Discussion of approval of acquisitions and projects
prior to a general rate case;

» Consistency with chapter 480-146 WAC, Securities
and affiliated interests; and

» Consistency with the Energy Policy Act (EPACT) and
FERC 888/889 for wheeling issues.

Other Federal and State Agencies that Regulate this Sub-
ject and the Process Coordinating the Rule with These Agen-
cies: FERC.

Process for Developing New Rule: Agency study; and
the commission will ask for initial written comments, and
will provide the opportunity for participation in workshop-

WSR 03-09-070

style sessions as well as opportunities for additional com-
ments.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before pub-
lication by contacting the Secretary, Washington Utilities and
Transportation Commission, P.O. Box 47250, 1300 South
Evergreen Park Drive S.W., Olympia, WA 98504-7250,
phone (360) 664-1174, fax (360) 586-1150. Interested per-
sons may file written comments on the CR-101 by Friday,
May 16, 2003. For specific information regarding opportuni-
ties for written comment and to ensure receipt of further
information concerning this rule making, please see below.

A stakeholder workshop will be held on Friday, June
13, 2003, in Room 206 at the commission's headquarters,
beginning at 9:30 a.m.

WRITTEN COMMENTS AND STAKEHOLDER WORKSHOP:
Written comments may be submitted to the commission at
the address given above and should be filed with the commis-
sion no later than Friday, May 16, 2003, for consideration at
the Friday, June 13, 2003, stakeholder workshop.

Electronic copies. The commission requests that com-
ments be provided in electronic format to enhance public
access, for ease of providing comments, to reduce the need
for paper copies, and to facilitate quotations from the com-
ments. Comments may be submitted by electronic mail to the
commission's records center at records @wutc.wa.gov.
Please include:

. The docket number of this proceeding (UE-030423).
. The commenting party's name.
. The title and date of the comment or comments.

An alternative method for submitting comments may be
by mailing/delivering an electronic copy on a 3 1/2 inch,
IBM-formatted, high-density disk, in .pdf Adobe Acrobat
format or in Word 97 or later. Include all of the information
requested above. The commission will post on the commis-
sion’s website all comments that are provided in electronic
format. The website is located at http://www.wutc.wa.gov/
030423. If you are unable to file your comments electroni-
cally or to submit them on a disk, the commission will always
accept a paper document.

Opportunity for further comment is anticipated. Infor-
mation about the schedule and other aspects of the rule mak-
ing, including comments, will be posted on the commission's
website as it becomes available. If you wish to receive fur-
ther information on this rule making you may (1) call the
commission's records center at (360) 664-1234, (2) e-mail the
commission at <records@wutc.wa.gov>, or (3) mail written
comments to the address above to the attention of Carole J.
Washburn, Secretary. When contacting the commission,
please refer to Docket No. UE-030423 to ensure that you are
placed on the appropriate service list. Questions may be
addressed to Graciela Etchart, (360) 664-1310 or e-mail at
<getchart@wutc.wa.gov>.

NOTICE

TO CONTINUE RECEIVING NOTICES AND INFORMATION
ABOUT THIS RULE MAKING — The commission wants to
ensure its mailings are sent to persons who are interested in
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the topic and want to receive that information. ANY PERSON
WHO COMMENTS will continue to receive notices and infor-
mation. If you do not submit comments but wish to remain
on the mailing list for this rule making, please advise the
records center by any one of the following methods: (1) Send
a note with your name, address (or a copy of your mailing
label), and telephone and fax numbers referencing Docket
No. UE-030423, and the words "Please keep me on the mail-
ing list"; or (2) e-mail your name, address, telephone and fax
numbers, referencing Docket No. UE-030423, and the words
"Please keep me on the mailing list” to <records @wutc.
wa.gov>. Please note that all information in the mailings will
be accessible through the commission’s Internet website at
<http://www.wutc.wa.gov/030423>. THOSE PARTIES WHO
DO NOT RESPOND MAY NOT RECEIVE FURTHER MAILINGS
OR INFORMATION ON THE RULE MAKING.

April 15,2003
Carole J. Washburn

Secretary

WSR 03-09-071
PREPROPOSAL STATEMENT OF INQUIRY

DEPARTMENT OF
FISH AND WILDLIFE
[Filed April 15, 2003, 4:21 p.m.]

Subject of Possible Rule Making: Possession rules for
recreational fisheries.

Statutes Authorizing the Agency to Adopt Rules on this
Subject: RCW 77.12.047.

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: Certain bottomfish species
are in need of additional protection from harvest. Current
prohibition of landing does not adequately cover the aspect of
possession to provide enforceability - the proposed change
will close this enforcement gap.

Other Federal and State Agencies that Regulate this Sub-
ject and the Process Coordinating the Rule with These Agen-
cies: National Marine Fisheries Service provides regulation
for bottomfish species in the three to two hundred mile off-
shore area and the regulation we are considering would be
complimentary and parallel in state waters.

Process for Developing New Rule: Agency study.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before pub-
lication by contacting Morris Barker, State Marine Resource
Manager, 600 Capitol Way North, Olympia, WA 98501-
1091, by June 16, 2003. The expected filing date is June 18,
2003.

April 15,2003
Evan Jacoby
Rules Coordinator

Preproposal
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WSR 03-09-082
PREPROPOSAL STATEMENT OF INQUIRY
STATE BOARD OF EDUCATION
[Filed April 17,2003, 10:47 am.]

Subject of Possible Rule Making: WAC 180-86-100
Reprimand or certificate suspension or revocation—Initia-
tion of proceedings.

Statutes Authorizing the Agency to Adopt Rules on this
Subject: RCW 28A.410.010 Certification—State board
duty—Rules and regulations—Record check—Lapsed certif-
icates—Superintendent of public instruction as administra-
tor.

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: The proposed change will
allow two sections in the state superintendent's office the dis-
cretionary authority to begin professional practice investiga-
tions of alleged misuse of aversive intervention with special
needs students.

Other Federal and State Agencies that Regulate this Sub-
ject and the Process Coordinating the Rule with These Agen-
cies: None.

Process for Developing New Rule: Negotiated rule
making; and early solicitation of public comments and rec-
ommendations respecting new, amended or repealed rules,
and consideration of the comments and recommendations in
the course of drafting rules.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before pub-
lication by sending written comments to Rules Coordinator,
State Board of Education, Office of Superintendent of Public
Instruction, P.O. Box 47200, Olympia, WA 98504-7200, fax
(360) 586-2357, TTY (360) 664-3631. For telephone assis-
tance contact Larry Davis at (360) 725-6024.

April 17,2003
Larry Davis
Executive Director

WSR 03-09-083
PREPROPOSAL STATEMENT OF INQUIRY
STATE BOARD OF EDUCATION
[Filed April 17, 2003, 10:49 am.]

Subject of Possible Rule Making: WAC 180-86-116
Investigative priorities—Levels of acts or omissions of mis-
conduct.

Statutes Authorizing the Agency to Adopt Rules on this
Subject: RCW 28A.410.010 Certification—State board
duty—Rules and regulations—Record check—Lapsed certif-
icates—Superintendent of public instruction as administra-
tor.

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: The proposed change will
allow two sections in the state superintendent's office the dis-
cretionary authority to begin professional practice investiga-
tions of alleged misuse of aversive intervention with special
needs students and makes such investigations a Level II pri-

ority.
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Other Federal and State Agencies that Regulate this Sub-
ject and the Process Coordinating the Rule with These Agen-
cies: None.

Process for Developing New Rule: Negotiated rule
making; and early solicitation of public comments and rec-
ommendations respecting new, amended or repealed rules,
and consideration of the comments and recommendations in
the course of drafting rules.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before pub-
lication by sending written comments to Rules Coordinator,
State Board of Education, Office of Superintendent of Public
Instruction, P.O. Box 47200, Olympia, WA 98504-7200, fax
(360) 586-2357, TTY (360) 664-3631. For telephone assis-
tance contact Larry Davis at (360) 725-6024.

April 17,2003

Larry Davis

Executive Director

WSR 03-09-084
PREPROPOSAL STATEMENT OF INQUIRY
STATE BOARD OF EDUCATION
[Filed April 17,2003, 10:52 a.m.]

Subject of Possible Rule Making: WAC 180-86-115
Superintendent of public instruction annual report to state
board of education.

Statutes Authorizing the Agency to Adopt Rules on this
Subject: RCW 28A.410.010.

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: Amendments to this rule will
align it with proposed amendments to WAC 180-82-105 by
requiring the Superintendent of Public Instruction to include
summary data regarding endorsement-related assignments in
its report to the State Board of Education.

Process for Developing New Rule: Negotiated rule
making; and early solicitation of public comments and rec-
ommendations respecting new, amended or repealed rules,
and consideration of the comments and recommendations in
the course of drafting rules.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before pub-
lication by sending written comments to Rules Coordinator,
State Board of Education, Office of Superintendent of Public
Instruction, P.O. Box 47200, Olympia, WA 98504-7200, fax
(360) 586-2357, TTY (360) 664-3631. For telephone assis-
tance contact Larry Davis at (360) 725-6024.

April 15, 2003

Larry Davis

Executive Director

WSR 03-09-086

WSR 03-09-085
PREPROPOSAL STATEMENT OF INQUIRY
STATE BOARD OF EDUCATION
[Filed April 17, 2003, 10:55 am.]

Subject of Possible Rule Making: WAC 180-78A-264
Approval standard—Program design.

Statutes Authorizing the Agency to Adopt Rules on this
Subject: RCW 28A.410.010.

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: The proposed amendment to
this rule will require colleges/universities to begin assessing
teacher candidates on the pedagogy assessment instrument as
of September 1, 2004.

Other Federal and State Agencies that Regulate this Sub-
ject and the Process Coordinating the Rule with These Agen-
cies: None.

Process for Developing New Rule: Negotiated rule
making; and early solicitation of public comments and rec-
ommendations respecting new, amended or repealed rules,
and consideration of the comments and recommendations in
the course of drafting rules.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before pub-
lication by sending written comments to Rules Coordinator,
State Board of Education, Office of Superintendent of Public
Instruction, P.O. Box 47200, Olympia, WA 98504-7200, fax
(360) 586-2357, TTY (360) 664-3631. For telephone assis-
tance contact Larry Davis at (360) 725-6024.

April 15, 2003
Larry Davis
Executive Director

WSR 03-09-086
PREPROPOSAL STATEMENT OF INQUIRY
STATE BOARD OF EDUCATION
{Filed April 17, 2003, 10:55 a.m.]

Subject of Possible Rule Making: WAC 180-78A-250
Approval standard—Professional education advisory board.

Statutes Authorizing the Agency to Adopt Rules on this
Subject: RCW 28A.410.010.

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: The proposed amendment to
this rule will require the professional education advisory
board for teachers to review annually summaries of perfor-
mance of the pedagogy assessment for teacher candidates.

Other Federal and State Agencies that Regulate this Sub-
ject and the Process Coordinating the Rule with These Agen-
cies: None.

Process for Developing New Rule: Negotiated rule
making; and early solicitation of public comments and rec-
ommendations respecting new, amended or repealed rules,
and consideration of the comments and recommendations in
the course of drafting rules.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before pub-
lication by sending written comments to Rules Coordinator,
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State Board of Education, Office of Superintendent of Public

Instruction, P.O. Box 47200, Olympia, WA 98504-7200, fax

(360) 586-2357, TTY (360) 664-3631. For telephone assis-
tance contact Larry Davis at (360) 725-6024.

April 15, 2003

Larry Davis

Executive Director

WSR 03-09-087
PREPROPOSAL STATEMENT OF INQUIRY
DEPARTMENT OF
FISH AND WILDLIFE
[Filed April 17, 2003, 1:28 p.m.]

Subject of Possible Rule Making: Commercial spot
prawn fishing rules.

Statutes Authorizing the Agency to Adopt Rules on this
Subject: RCW 77.12.047.

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: Issues of overcapitalization,
excessive gear, and season length are of concern. Rules are
needed to provide for the economic well-being of the indus-
try and to protect the prawn resource.

Other Federal and State Agencies that Regulate this Sub-
ject and the Process Coordinating the Rule with These Agen-
cies: None.

Process for Developing New Rule: Agency study.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before pub-
lication by contacting Morris Barker, Marine Fish Resources
Manager, 600 Capitol Way North, Olympia, WA 98501-
1091, phone (360) 902-2826. Contact by June 5, 2003,
expected proposal filing June 6th.

April 17,2003
Evan Jacoby
Rules Coordinator

WSR 03-09-089
PREPROPOSAL STATEMENT OF INQUIRY
DEPARTMENT OF
SOCIAL AND HEALTH SERVICES
(Aging and Disability Services Administration)
[Filed April 18, 2003, 4:22 p.m.]

Subject of Possible Rule Making: WAC 388-71-05923
Social services for adults, related to training timelines for
contracted home care for adults, and related rules as appropri-
ate.

Statutes Authorizing the Agency to Adopt Rules on this
Subject: RCW 74.39A.050.

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: The language that requires
basic training to be completed within one hundred twenty
days after beginning to work with their first Department of
Social and Health Services (DSHS) client has been very dif-
ficult to implement. Data is not available for staff to track if

Preproposal
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an individual provider has worked with any DSHS client
under all DSHS administrations.

Other Federal and State Agencies that Regulate this Sub-
ject and the Process Coordinating the Rule with These Agen-
cies: None.

Process for Developing New Rule: Convene a work
group of interested parties to determine a workable solution.
The department welcomes public participation in the devel-
opment of its rules. Contact the person listed below for infor-
mation on how to participate.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before pub-
lication by contacting Dotti Wilke, Program Manager, Aging
and Disability Services Administration, P.O. Box 45600,
Olympia, WA 98504-5600, phone (360) 725-2539, fax (360)
725-2646, or e-mail at wilkedc @dshs.wa.gov.

April 17,2003
Brian H. Lindgren, Manager
Rules and Policies Assistance Unit

WSR 03-09-090
PREPROPOSAL STATEMENT OF INQUIRY
DEPARTMENT OF
SOCIAL AND HEALTH SERVICES
(Economic Services Administration)
(Division of Child Support)

[Filed April 18, 2003, 4:24 p.m.]

Subject of Possible Rule Making: Rules regarding the
Division of Child Support (DCS) license suspension pro-
gram: WAC 388-14A-4500 What is the division of child
support’s license suspension program? through 388-14A-
4530 Administrative hearings regarding license suspension
are limited in scope.

Statutes Authorizing the Agency to Adopt Rules on this
Subject: RCW 74.20A.320.

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: DCS seeks to review and
revise the rules regarding the license suspension program,
especially to clarify who is subject to license suspension.

Process for Developing New Rule: DCS engages in
modified collaborative rule making. Those persons wishing
to participate in developing the new rules are encouraged to
contact Nancy Koptur at the DSHS Division of Child Support
(DCS) headquarters as soon as possible. DCS will post infor-
mation regarding this rule development project and others on
its website, which can be found at www.wa.gov/dshs/dcs, or
on the DSHS Economic Services Administration’s regulatory
improvement website, which can be found at http://www-
app2.wa.gov/dshs/esa/extpolicy/blue.asp. DSHS/DCS
encourages the public to take part in developing the rules.
After the rules are drafted, DSHS will file a copy with the
Office of the Code Reviser with a notice of proposed rule-
making, and will send a copy to everyone currently on the
mailing list and to anyone else who requests a copy.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before pub-
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lication by contacting Nancy Koptur, DCS Rules Coordina-
tor, Division of Child Support, P.O. Box 9162, Mailstop
45860, Olympia, WA 98507-9162, phone (360) 664-5065, 1-
800-457-6202, fax (360) 664-5055, TTY/TDD (360) 664-
5011, e-mail nkoptur @dshs.wa.gov.

April 16,2003
Brian H. Lindgren, Manager
Rules and Policies Assistance Unit

WSR 03-09-093
PREPROPOSAL STATEMENT OF INQUIRY

DEPARTMENT OF
RETIREMENT SYSTEMS

[Filed April 21, 2003, 10:00 a.m.}

Subject of Possible Rule Making: The Department of
Retirement Systems (DRS) plans to put its long-standing
interpretation of the time period in RCW 41.32.310 into
WAC.

Statutes Authorizing the Agency to Adopt Rules on this
Subject: RCW 41.05.050(5), 41.32.310.

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: The time limit in RCW
41.32.310is open to interpretation. DRS has long interpreted
the time limit to mean "five school year endings.” A recent
superior court decision demonstrated that other interpreta-
tions are possible. Putting a clear explanation of the time
limit into rule will provide clarity to both members and DRS
staff.

Other Federal and State Agencies that Regulate this Sub-
ject and the Process Coordinating the Rule with These Agen-
cies: None.

Process for Developing New Rule: Department staff
will work on the project, with the assistance of the Office of
the Attorney General. The public is invited and encouraged
to participate, as described below.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before pub-
lication. The Department of Retirement Systems encourages
your active participation in the rule-making process. Anyone
interested in participating should contact the rules coordina-
tor, below. After the rule(s) is drafted, DRS will file a copy
with the Office of the Code Reviser with a notice of proposed
rule making, and send a copy to everyone currently on the
mailing list and anyone else who requests a copy. For more
information on how to participate, please contact Merry A.
Kogut, Rules Coordinator, Department of Retirement Sys-
tems, Mailstop 48380, P.O. Box 48380, Olympia, WA
98504-8380, voice (360) 664-7291, TTY (360) 586-5450, e-
mail merryk@drs.wa.gov, fax (360) 753-3166.

April 18, 2003
Merry A. Kogut
Rules Coordinator

WSR 03-09-100

WSR 03-09-094
PREPROPOSAL STATEMENT OF INQUIRY
COMMUNITY COLLEGES
OF SPOKANE
[Filed April 21,2003, 10:02 a.m ]

Subject of Possible Rule Making: Chapters 132Q-02,
132Q-03, 132Q-04, 132Q-05, 132Q-06, 132Q-07, 132Q-20,
132Q-94, and 132Q-108 WAC.

Statutes Authorizing the Agency to Adopt Rules on this
Subject: RCW 28B.50.140.

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: Periodic review for updating
in order to promote institutional efficiency.

Other Federal and State Agencies that Regulate this Sub-
ject and the Process Coordinating the Rule with These Agen-
cies: None.

Process for Developing New Rule: Agency study.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before pub-
lication by contacting Connie Stafford Sherman, Vice Chan-
cellor for Systems Administration, 501 North Riverpoint
Boulevard, P.O. Box 6000, Mailstop 1002, Spokane, WA
99217-6000, phone (509) 434-5060, fax (509) 434-5025, e-
mail csherman@ccs.spokane.edu.

April 18,2003

Connie Stafford Sherman
Vice Chancellor for
Systems Administration

WSR 03-09-100
PREPROPOSAL STATEMENT OF INQUIRY
DEPARTMENT OF REVENUE
[Filed April 21, 2003, 11:44 a.m.]

Subject of Possible Rule Making: WAC 453-40-680
Timber excise tax—Volume harvested—Approved scaling
and grading methods—Sample scaling—Conversions.

Statutes Authorizing the Agency to Adopt Rules on this
Subject: RCW 84.33.096 and 82.32.300.

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: WAC 458-40-680 explains
how to determine timber volume harvested for the stumpage
value tables. The rule provides several alternative methods
for determining the harvested timber volume when Scribner
Decimal C method is not used. In practice, harvesters some-
times rely upon a purchaser's approved sample scaling
method. We anticipate clarifying in the rule whether the har-
vester may rely upon a purchaser’s approved sample scaling
method. The current rule does not provide explicit instruc-
tions to a harvester that uses a sample scaling method that is
not approved. We anticipate clarifying how volume is deter-
mined when a sample scaling method is used that has not
been approved by the department. The rule also has weight
conversion tables intended for purchases of timber by weight.
In recent years, these purchases by weight have been exclu-
sively small logs. The last revision of the rule contained con-
version factors intended only for small logs. We anticipate
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discussion about this change and what clarifications are
needed to apply the weight conversion provision correctly.

Other Federal and State Agencies that Regulate this Sub-
ject and the Process Coordinating the Rule with These Agen-
cies: No other federal or state agency regulates Washington
state’s excise taxes upon timber.

Process for Developing New Rule: Modified negotiated
rule making.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before pub-
lication. Written comments may be submitted by mail, e-
mail, fax, or at the public meeting. Oral comments will be
accepted at the public meeting. A preliminary discussion
draft of a possible new or revised rule(s) is available upon
request. Written comments on and/or requests for copies of
the draft may be directed to Ed Ratcliffe, Legislation and Pol-
icy, P.O. Box 47467, Olympia, WA 98504-7467, phone
(360) 570-6126, e-mail EdR @dor.wa.gov, fax (360) 664-
0693.

Date and Location of Public Meeting: Department of
Revenue Conference Room, Target Place Building No. 4,
2735 Harrison Avenue N.-W_, Olympia, WA, on May 15,
2003, at 10 a.m.

Assistance for Persons with Disabilities: Contact Sandy
Davis no later than ten days before the hearing date, TTY 1-
800-451-7985 or (360) 570-6175.

April 21, 2003
Alan R. Lynn

Rules Coordinator

Legislation and Policy Division-

THIS DRAFT IS NOT TO BE CONSIDERED A PROPOSED RULE
AND IS ONLY PROVIDED FOR DISCUSSION PURPOSES TO
DETERMINE WHAT AMENDMENTS A LATER PROPOSED
RULE MIGHT ADDRESS. UNDER NO CIRCUMSTANCES IS
THIS DISCUSSION DRAFT TO BE USED TO DETERINE TAX
LIABILITY AND OR EXEMPTIONS.

Reviser’s note: The spelling error in the above material occurred in

the copy filed by the agency and appears in the Register pursuant to the
requirements of RCW 34.08.040.

AMENDATORY SECTION (Amending WSR 00-24-068,
filed 12/1/00, effective 1/1/01)

WAC 458-40-680 Timber excise tax—Volume har-
vested—A pproved scaling and grading methods—Sam-
ple scaling—Conversions. (1) Introduction. The accept-
able log scaling and grading standard for stumpage value
areas 1, 2, 3, 4, 5, and 10 is the Scribner Decimal C log rule
as described in the most current edition of the "Official Log
Scaling and Grading Rules” developed and authored by the
Northwest Log Rules Advisory Group. The acceptable log
scaling standard for stumpage value areas 6 and 7 is the
Scribner Decimal C log rule described in the most current
edition of the "National Forest Log Scaling Handbook" (FSH
2409.11) as published by the United States Forest Service.
Lodgepole pine harvested in stumpage value areas 6, 7, or 10
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must be scaled using a one inch taper allowance per log seg-
ment.

(2) Special services scaling. Special services scaling as
described in the "Official Log Scaling and Grading Rules"
developed and authored by the Northwest Log Rules Advi-
sory Group may not be used for tax reporting purposes with-
out prior written approval of the department of revenue.

(3) Sample scaling. Sample scaling may not be used for
tax reporting purposes without prior written approval of the
department of revenue. To be approved, sample scaling must
be in accordance with the following guidelines:

(a) Sample selection, scaling, and grading must be con-
ducted on a continuous basis as the unit is harvested.

(b) The sample must be taken in such a manner to assure
random, unbiased sample selection in accordance with
accepted statistical tests of sampling.

(c) The sample used to determine total volume, species,
and quality of timber harvested for a given reporting period
must have been taken during that period.

(d) Sample frequency must be large enough to meet
board foot variation accuracy limits of plus or minus two and
five-tenths percent standard error at the ninety-five percent
confidence level.

(e) Harvesters, or a purchaser with an approved sample
scaling method, must maintain sufficient supporting docu-

mentation to allow the department of revenue to verify source
data, and test statistical reliability of sample scale systems.

(f) Exceptions: Sampling designs and accuracy stan-
dards other than those described herein may only be used
with the prior written approval of the department of revenue.

(4) Conversions to Scribner Decimal C Scale. The fol-
lowing definitions, tables, and conversion factors must be
used in determining taxable volume for timber harvested that
was not originally scaled by the Scribner Decimal C Log
Rule. Conversion methods other than those listed are not to
be used for tax reporting purposes without prior written
approval of the department of revenue. Harvesters, or pur-
chasers, who wish to use a method of conversion other than
those listed below must obtain written approval from the
department of revenue before harvesting. If the harvester, or

purchaser, fails to use an approved sample scaling method or
other method of conversion approved by these rules to set the
purchase price, the Department will establish its own method,

as the circumstances require, to determine a reasonable esti-
mate of the volume of timber sold.

(a) Weight measurement. If the ((eriginal)) unit of
measure used to set the purchase price was ((by)) weight, and

the harvester, or the purchaser, ((has—noet-appliedfor
approval)) does not use an approved method of sample scal-

ing to determine volume for the stumpage value tables, the
following tables must be used for converting to Scribner Dec-

imal C. Harvesters must keep records to substantiate the spe-
cies and quality codes reported. For tax reporting purposes, a
ton equals 2,000 pounds.
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(Stumpage Value Areas 1, 2, 3,4, 5, & 10)
BOARD FOOT WEIGHT SCALE FACTORS

(TONS/MBF)
Species Quality Code

1 2 3 4
Douglas-fir! 5.0 6.0 6.50 7.50
Western Hemlock? 6.0 6.5 150 825
Western Redcedar® 7.0
Red Alder* 70 7.8
Chipwood 9.0

! Includes Douglas-fir, Western Larch, and Sitka Spruce.

2 Includes Western Hemlock, Mountain Hemlock, Pacific Silver
Fir, Noble Fir, Grand Fir, Subalpine Fir, and other conifers not
separately designated. Pacific Silver Fir, Noble Fir, Grand Fir,
and Subalpine Fir are all commonly referred to as “White Fir.”

3 Includes Alaska-cedar.

4 Maple, Black Cottonwood and other hardwoods.

(Stumpage Value Areas 6 & 7)
BOARD FOOT WEIGHT SCALE FACTORS

(TONS/MBF)
Quality code

Species 1 2
Ponderosa Pine 50 6.50
Douglas-fir! 5.50
Lodgepole Pine 6.0
Western Hemlock? 5.50
Englemann Spruce 4.50
Western Redcedar? 4.50
Chipwood 9.0
Small Logs 6.50

1 Includes Western Larch.

2 Includes Western Hemlock, Mountain Hemlock, Pacific Silver
Fir, Noble Fir, Grand Fir, Subalpine Fir, and other conifers not

WSR 03-09-100

separately designated. Pacific Silver Fir, Noble Fir, Grand Fir,
and Subalpine Fir are all commonly referred to as "White Fir.”

3 Includes Alaska-cedar.

(b) Cord measurement. For the purposes of converting
cords into Scribner volume:

(i) In stumpage value areas 1,2, 3, 4, 5, and 10 logs with
an average scaling diameter of 8 inches and larger must be
converted to Scribner volume using 400 board feet per cord.
Logs having an average scaling diameter of less than 8 inches
must be converted to Scribner volume using 330 board feet
per cord.

(i) In stumpage value areas 6 and 7 logs with an average
scaling diameter of 8 inches and larger must be converted to
Scribner volume using 470 board feet per cord. Logs having
an average scaling diameter of less than 8 inches must be
converted to Scribner volume using 390 board feet per cord.

(iii) A cord of Western Redcedar shake or shingle blocks
must be converted to Scribner volume using 600 board feet
per cord.

(c) Cants or lumber from portable mills. To convert
from lumber tally to Scribner volume:

(i) In stumpage value areas 1, 2, 3, 4, 5, and 10 multiply
the lumber tally for the individual species by 75%, and round
to the nearest one thousand board feet (MBF); or

(i) In stumpage value areas 6 and 7 multiply the lumber
tally for the individual species by 88%, and round to the near-
est one thousand board feet (MBF).

(d) Log scale conversion. Timber harvested in stumpage
value areas 1,2, 3, 4, 5, and 10 and which has been scaled by
methods and procedures published in the "National Forest
Log Scaling Handbook" (FSH 2409.11) must have the vol-
umes reported reduced by eighteen percent. Timber har-
vested in stumpage value areas 6 and 7 and which has been
scaled by methods and procedures published in the "Official
Log Scaling and Grading Rules” developed and authored by
the Northwest log rules advisory group, must have the vol-
umes reported increased by eighteen percent.

(e) Timber pole and piling volume tables. Harvesters
of poles must use the following tables to determine the Scrib-
ner board foot volume for each pole length and class:

Total Scribner Board Foot Volume
Stumpage Value Areas 1, 2, 3,4, 5, and 10

Pole Class! Piling Class?
Length H6 H5 H4 H3 H2 H1 1 2 3 4 5 6 7 9 10 A B

20 50 50 40 40 30 30 20 20 20 80 70
25 60 60 50 50 40 40 30 30 30 100 90
30 110 70 60 60 50 50 40 40 130 110
35 160 160 130 100 80 80 60 60 50 130 110
40 240 200 180 180 150 120 120 90 70 60 150 120
45 380 340 340 280 230 230 190 150 120 120 90 90 150 120
50 430 370 370 300 260 260 210 160 140 140 100 160 140
55 470 410 410 330 280 280 230 180 150 150 180 150
60 540 470 470 410 340 340 290 220 190 190 190 160
65 610 520 520 420 380 380 320 260 210 210 210 180
70 650 560 560 480 400 400 350 270 230 230 230 190
75 700 600 600 520 520 520 440 290 250 230 200
80 820 700 700 600 600 540 440 360 290 250 210

[(131]
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s Total Scribner Board Foot Volume

E Stumpage Value Areas 1, 2, 3,4, 5, and 10

a- Pole Class! A Piling Class?

E 85 910 800 800 660 660 660 570 490 360 260 210 ‘
90 1080 930 930 820 820 690 590 490 400 260 220
95 1170 1000 1000 870 870 750 640 540 290 240
100 1190 1030 1030 900 900 760 660 550 310 250
105 1310 1160 1160 1000 1000 860 740 610 330 270
110 1370 1220 1220 1050 1050 910 780 650 380 300
115 1440 1280 1280 1100 1100 960 860 680 400 310
120 1660 1460 1460 1300 1300 1140 970 820 500 400

125 1840 1600 1600 1410 1410 1250 1080 930
130 1920 1680 1680 1490 1490 1310 1120 970

1 Pole class definitions taken from American National Standard specifications and dimensions for wood poles as approved August 7, 1976, under
American National Standard Institute, Inc. codified ANSI 05.1-1972.
2 Piling class definitions as per American Society for Testing and Materials for "round timber piles.” As the designation: D 25-58 (reapproved 1964).

Total Scribner Board Foot Volume

Stumpage Value Areas 6 and 7
Pole Class! Piling Class®
Length He6 H5 H4 H3 H2 H1 1 2 3 4 5 6 7 9 10 A B

20 70 60 50 50 30 30 20 20 20 90 70
25 80 70 50 50 40 40 30 30 20 100 80
30 110 90 60 60 50 50 50 40 130 110
35 190 160 140 100 100 70 60 60 50 140 100
40 240 240 200 170 120 110 100 70 70 140 100
45 390 330 330 270 270 220 180 150 110 110 80 70 150 110
50 460 390 390 340 340 280 240 190 150 150 120 190 150
55 510 430 430 370 360 300 250 190 150 150 190 150
60 610 530 530 440 440 380 310 240 200 200 240 200
65 650 570 570 490 480 410 350 280 220 220 240 200 '
70 750 650 650 550 470 470 410 320 260 260 260 210
75 810 700 700 600 600 500 440 340 270 270 220
80 960 830 830 710 710 610 510 420 340 220 220
85 1020 870 870 760 760 640 550 450 360 300 240
90 1110 970 970 840 840 720 620 500 420 280 280
95 1160 1010 1010 870 870 740 640 510 360 280
100 1380 1210 1210 1060 1060 910 780 650 360 280
105 1430 1250 1250 1100 1100 940 820 690 400 300
110 1580 1390 1390 1220 1220 1070 920 770 460 340
115 1660 1470 1470 1280 1280 970 810 680 470 360
120 1880 1680 1680 1480 1480 1290 1130 950 560 450
125 1910 1690 1690 1490 1490 1140 970 810

130 2170 1920 1920 1710 1710 1510 1320 1140

! Pole class definitions taken from American National Standard specifications and dimensions for wood poles as approved August 7, 1976, under
American National Standard Institute, Inc. codified ANSI 05.1-1972.
2 Piling class definitions as per American Society for Testing and Materials for "round timber piles.” As the designation: D 25-58 (reapproved 1964).

Reviser’s note: RCW 34.05.395 requires the use of underlining and deletion marks to indicate amendments to existing rules. The rule published above
varies from its predecessor in certain respects not indicated by the use of these markings.

WSR 03-09-101 ments.
PREPROPOSAL STATEMENT OF INQUIRY Statutes Authorizing the Agency to Adopt Rules on this
GAMBLING COMMISSION Subject: RCW 9.46.070.
[Filed April 21,2003, 4:09 p.m.] Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: We have received a petition '
Subject of Possible Rule Making: Bingo operators: for rule change from Mr. Frank Miller, attorney, on behalf of
Petition/variance process from adjusted cash flow require- the Washington Charitable and Civic Gaming Association.
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The commission is currently considering removing the peti-
tion/variance process for bingo operators who fail to meet
their adjusted cash flow requirements. The petitioner is sub-
mitting an alternative to removing the petition/variance pro-
cess.

Other Federal and State Agencies that Regulate this Sub-
ject and the Process Coordinating the Rule with These Agen-
cies: None.

Process for Developing New Rule:
making.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before pub-
lication by contacting Rick Day, Deputy Director, P.O. Box
42400, Olympia, WA 98504-2400, (360) 486-3446; Ed
Fleisher, Deputy Director, P.O. Box 42400, Olympia, WA
98504-2400, (360) 486-3449; or Susan Arland, Rules Coor-
dinator, P.O. Box 42400, Olympia, WA 98504-2400, (360)
486-3466.

Meeting Dates and Locations: Red Lion Hotel, 1225
North Wenatchee Avenue, Wenatchee, WA 98801, (509)
663-0711, on May 8 and 9, 2003; at the LaConner Maple
Hall, 108 Commercial Street, LaConner, WA 98257, (360)
466-3101, on June 12 and 13, 2003; and at the Heathman
Lodge, 7801 N.E. Greenwood Drive, Vancouver, WA 98662,
(360) 254-3100, on August 14 and 15, 2003.

April 21, 2003
Susan Arland
Rules Coordinator

Negotiated rule

WSR 03-09-102
PREPROPOSAL STATEMENT OF INQUIRY
GAMBLING COMMISSION
[Filed April 21, 2003, 4:10 p.m.]

Subject of Possible Rule Making: Bingo operators:
Petition/variance process from adjusted cash flow require-
ments.

Statutes Authorizing the Agency to Adopt Rules on this
Subject: RCW 9.46.070.

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: We have received a petition
for rule change from Mr. Ronnie Strong, on behalf of the
Charitable Nonprofit Voice. The commission is currently
considering removing the petition/variance process for bingo
operators who fail to meet their adjusted cash flow require-
ments. The petitioner is submitting an alternative to remov-
ing the petition/variance process.

Other Federal and State Agencies that Regulate this Sub-
ject and the Process Coordinating the Rule with These Agen-
cies: None.

Process for Developing New Rule:
making.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before pub-
lication by contacting Rick Day, Deputy Director, P.O. Box
42400, Olympia, WA 98504-2400, (360) 486-3446; Ed
Fleisher, Deputy Director, P.O. Box 42400, Olympia, WA
98504-2400, (360) 486-3449; or Susan Arland, Rules Coor-

Negotiated rule
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dinator, P.O. Box 42400, Olympia, WA 98504-2400, (360)
486-3466.

Meeting Dates and Locations: Red Lion Hotel, 1225
North Wenatchee Avenue, Wenatchee, WA 98801, (509)
663-0711, on May 8 and 9, 2003; at the LaConner Maple
Hall, 108 Commercial Street, LaConner, WA 98257, (360)
466-3101, on June 12 and 13, 2003; and at the Heathman
Lodge, 7801 N.E. Greenwood Drive, Vancouver, WA 98662,
(360) 254-3100, on August 14 and 15, 2003.

April 21, 2003
Susan Arland
Rules Coordinator

WSR 03-09-106
WITHDRAWAL OF
PREPROPOSAL STATEMENT OF INQUIRY
DEPARTMENT OF
LABOR AND INDUSTRIES
[Filed April 22, 2003, 11:54 a.m.]

In accordance with RCW 34.05.335(1), the Department
of Labor and Industries withdraws the following preproposal
statement of inquiry.

Workers’ compensation general reporting and classifica- .

tion, chapter 296-17 WAC. The preproposal was filed as

WSR 01-03-157 on January 24, 2001. This rule making is

being withdrawn and the changes will be incorporated into
the rule making filed February 19, 2003, WSR 03-05-072.

Paul Trause

Director

WSR 03-09-114
PREPROPOSAL STATEMENT OF INQUIRY
FOREST PRACTICES BOARD
(Filed April 22, 2003, 4:28 p.m.)

Subject of Possible Rule Making: Develop the board’s
administrative procedures and ethics rules.

Statutes Authorizing the Agency to Adopt Rules on this
Subject: RCW 34.05.220, 42.17.250, 42.17.260, and
76.09.040.

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: The Forest Practices Board
is considering development of rules that would:

. Govern the procedures before the agency,

. Describe the agency organization, and how to obtain
information, and

. Address conflict of interest rules recommended by the
Executive Ethics Board and provide guidance on other
ethical issues.

Development of these rules would provide guidance and
clarification on how state ethics laws pertain to the Forest
Practices Board and provide clarity on administrative proce-
dures.

Other Federal and State Agencies that Regulate this Sub-
ject and the Process Coordinating the Rule with These Agen-
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cies: Executive Ethics Board and Office of Financial Man-
agement will be advised during the rule development process.

Process for Developing New Rule: Consultation with
assistance attorney general, staff, and board members to
develop draft rules and policies as well as solicit public com-
ments and prepare a draft for board consideration.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before pub-
lication by mailing, faxing, or e-mailing comments to Patricia
Anderson, Rules Coordinator, Forest Practices Board,
Department of Natural Resources, Forest Practices Division,
1111 Washington Street, 4th Floor, P.O. Box 47012, Olym-
pia, WA 98504-4701, fax (360) 902-1428, e-mail forest.prac-
ticesboard @ wadnr.gov.

April 16, 2003
Pat McElroy
Chair

WSR 03-09-120
PREPROPOSAL STATEMENT OF INQUIRY
DEPARTMENT OF
FISH AND WILDLIFE
[Filed April 22, 2003, 4:45 p.m.]

Subject of Possible Rule Making: Deer, elk, and cougar
seasons, permits, and damage; waterfowl seasons, regula-
tions, decoys, official hunting hours and game reserves/clo-
sures; nontoxic shot; game management units; deer and elk
areas; small game seasons and regulations.

Statutes Authorizing the Agency to Adopt Rules on this
Subject: RCW 77.12.047.

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: To provide recreational
opportunity; wildlife damage control.

Other Federal and State Agencies that Regulate this Sub-
ject and the Process Coordinating the Rule with These Agen-
cies: None.

Process for Developing New Rule: Agency study.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before pub-
lication by contacting Dave Brittell, Assistant Director, Wild-
life Program, 600 Capitol Way North, Olympia, WA 98501-
1091, (360) 902-2504. Contact by June 13, 2003, rule pro-
posal filing expected to be June 18, 2003.

April 22,2003
Evan Jacoby
Rules Coordinator

WSR 03-09-121
PREPROPOSAL STATEMENT OF INQUIRY
DEPARTMENT OF

FISH AND WILDLIFE
[Fited April 22, 2003, 4:47 p.m.]

Subject of Possible Rule Making: Commercial fishing
rules.

Preproposal
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Statutes Authorizing the Agency to Adopt Rules on this
Subject: RCW 77.12.047.

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: The department is planning
on adopting the 2003 North of Falcon recommendations by
expedited adoption. We have received notice that the Purse
Seine Vessel Owners Association will object to the Puget
Sound gill net and purse seine seasons. These two rules are
being withheld from the expedited adoption filing in order to
allow commission review of the purse seine owners’ com-
plaint.

Other Federal and State Agencies that Regulate this Sub-
ject and the Process Coordinating the Rule with These Agen-
cies: No other agencies directly regulate the Puget Sound
salmon seasons.

Process for Developing New Rule: Agency study.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before pub-
lication by contacting Phil Anderson, Intergovernmental
Resources Manager, 600 Capitol Way North, Olympia, WA
98501-1091, phone (360) 902-2720. Contact by June 5,
2003, expected proposal filing June 6th.

April 22,2003
Evan Jacoby
Rules Coordinator

WSR 03-09-122
PREPROPOSAL STATEMENT OF INQUIRY
DEPARTMENT OF
FISH AND WILDLIFE
[Filed April 22, 2003, 4:49 p.m.]

Subject of Possible Rule Making: Commercial rules for
shrimp fishing.

Statutes Authorizing the Agency to Adopt Rules on this
Subject: RCW 77.12.047.

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: Pot gear escape mechanisms
and requirements are no longer consistent with materials
available in the industry - modifications will allow compli-
ance with available materials. The creation of a new shrimp
district is necessary for timely management of shrimp in a
smaller geographic area - this will allow fisheries to occur
while managing appropriately for the discrete shrimp beds.

Other Federal and State Agencies that Regulate this Sub-
ject and the Process Coordinating the Rule with These Agen-
cies: None.

Process for Developing New Rule: Agency study.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before pub-
lication by contacting Morris Barker, State Marine Resource
Manager, 600 Capitol Way North, Olympia, WA 98501-
1091. Contact by June 16, 2003, expected filing date is June
18, 2003.

April 21,2003
Evan Jacoby
Rules Coordinator
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WSR 03-09-124
PREPROPOSAL STATEMENT OF INQUIRY
DEPARTMENT OF HEALTH
(Board of Pharmacy)

[Filed April 23,2003, 9:12 a.m.]

Subject of Possible Rule Making: Chapter 246-887
WAC, regulations implementing the Uniform Controlled
Substances Act. Placement of the substance, carisoprodol, in
schedule IV of the Uniform Controlled Substances Act.

Statutes Authorizing the Agency to Adopt Rules on this
Subject: RCW 18.64.005(7), 69.50.201.

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: The board received a petition
for rule making requesting the placement of carisoprodol in
schedule IV of the Uniform Controlled Substances Act.
Upon review of the petition and supporting data, the board
determined that placement of the substance in schedule IV
will limit abuse of the drug.

Other Federal and State Agencies that Regulate this Sub-
ject and the Process Coordinating the Rule with These Agen-
cies: The Drug Enforcement Administration is responsible
for the placement of drugs in the Controlled Substances Act
at the federal level. The Board of Pharmacy also has the
authority to add, delete or reschedule drugs listed in the state
Uniform Controlled Substances Act. The Board of Pharmacy
will invite representatives of the Drug Enforcement Adminis-
tration to participate in stakeholder meetings.

Process for Developing New Rule: Collaborative rule
making.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before pub-
lication by contacting Lisa Salmi, Board of Pharmacy, P.O.
Box 47863, Olympia, WA 98504-7863, phone (360) 236-
4828, fax (360) 586-4359, e-mail Lisa.Salmi @doh.wa.gov.
Information on public meetings can be obtained from Lisa
Salmi, Board of Pharmacy.

April 4, 2003

Grant Chester
Operations Manager
for Donald H. Williams
Executive Director

WSR 03-09-125
PREPROPOSAL STATEMENT OF INQUIRY
DEPARTMENT OF HEALTH
[Filed April 23, 2003, 9:13 a.m.]

Subject of Possible Rule Making: WAC 246-976-021
EMS and trauma training course requirements.

Statutes Authorizing the Agency to Adopt Rules on this
Subject: RCW 18.71.205, 18.73.081, and 70.168.060.

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: The above stated statutes
give the Department of Health the authority to prescribe
training standards for emergency medical services (EMS)
personnel. These standards help provide for a consistent,
coordinated and preplanned response by quality trained pre-

WSR 03-09-126

hospital providers. WAC 246-976-021 establishes the spe-
cific training standards to be followed by EMS personnel in
Washington state. The proposed rule amendments are house-
keeping changes that would correct a current discrepancy
between the identifying title of the current emergency medi-
cal technician (EMT) training course curriculum as printed
and its reference in WAC, remove unnecessary lessons from
IV technician and airway technician level curriculums, and
remove excess verbiage in describing training course require-
ments.

Other Federal and State Agencies that Regulate this Sub-
ject and the Process Coordinating the Rule with These Agen-
cies: No other federal or state agency regulates this subject.

Process for Developing New Rule: Statutory and other
EMS and trauma care committees, councils, personnel and
constituents will participate in the review of the proposed
rule changes through open public meetings and other forms
of communication (mail, e-mail, Internet, etc.). Appropriate
drafts of rules and meeting dates will be either mailed or e-
mailed to them.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before pub-
lication. Statewide public review of the draft proposed rule
language will be available at appropriate open public meet-
ings and through other forms of communication (mail, e-
mail, etc.). The final draft of the proposed WAC amended
language will be sent out to all affected and interested parties
before the formal public hearing is held.

Any questions or concerns regarding the EMS and
trauma training course requirements (WAC 246-976-021)
should contact Richard Benjamin, Manager, Education and
Training Section, Office of Emergency Medical and Trauma
Prevention, P.O. Box 47853, Olympia, WA 98504-7853, e-
mail (dick.benjamin @doh.wa.gov), phone (360) 236-2841 or
fax (360) 236-2829.

April 21, 2003
Mary C. Selecky
Secretary

WSR 03-09-126
PREPROPOSAL STATEMENT OF INQUIRY
STATE BOARD OF HEALTH
(Filed April 23,2003, 9:14 am ]

Subject of Possible Rule Making: WAC 246-100-166
Immunization of child care and school children against cer-
tain vaccine-preventable diseases.

Statutes Authorizing the Agency to Adopt Rules on this
Subject: RCW 28A.210.140.

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: This inquiry is being con-
ducted in conformance with Executive Order 97-02, which
requires review of all agency rules that have significant
effects on businesses, labor, consumers, and the environment.
The current rule may not meet the clarity criteria and may
need to be redrafted to reduce the likelihood of confusion and
to increase readability. Additionally, new technology makes
it possible to consider a single reporting date for schools, and
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preschools and child care centers and to offer electronic filing
in addition to the paper form specified in the current rule.

Other Federal and State Agencies that Regulate this Sub-
ject and the Process Coordinating the Rule with These Agen-
cies: RCW 28A.210.150 requires the superintendent of pub-
lic instruction to "provide procedures for schools to quickly
verify the immunization records of students transferring from
one school to another before immunization records are
received.” The State Board of Education, under chapter 180-
38 WAQC, sets procedural and substantive due process
requirements governing exclusion of students for failure to
comply with immunization requirements. Department of
Social and Health Services sets immunization requirements
for children in licensed day care settings under WAC 388-
150-220. The board and department will work with these
agencies to assure they are informed of any change in immu-
nization requirements.

Process for Developing New Rule: Collaborative rule
making. The Board of Health and Department of Health will
work together and consult with interested parties to develop
the proposed rule. In addition to working with the agencies
identified in the previous section, the department and board
will contact local health jurisdictions, schools, vaccine pro-
viders, the child care action council, child care resource and
referral groups and other interested parties. The board and
department will invite all interested persons to comment on
the proposed rules.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before pub-
lication by contacting Craig McLaughlin, Senior Policy Man-
ager, Washington State Board of Health, P.O. Box 47990,
Olympia, WA 98504-7990, phone (360) 236-4106, fax (360)
236-4088, e-mail Craig.McLaughlin@doh.wa.gov; or Taw-
ney Harper, Vaccines for Children Program Coordinator,
Washington State Department of Health, Immunization Pro-
gram, P.O. Box 47843, Olympia, WA 98504-7843, phone
(360) 236-3525, fax (360) 236-3590, e-mail tawney.harper
@doh.wa.gov.

April 14,2003
Don Sloma
Executive Director

WSR 03-09-131
PREPROPOSAL STATEMENT OF INQUIRY
HORSE RACING COMMISSION
[Filed April 23, 2003, 9:18 a.m.]

Subject of Possible Rule Making: Revision and recodi-
fication of all chapters in Title 260 WAC. The Washington
Horse Racing Commission intends to review all of its exist-
ing rules to (1) eliminate unnecessary or redundant rules; (2)
ensure that all rules are internally consistent; and (3) modern-
ize and clarify rules. Through this process, the agency
expects to replace virtually all of its existing rules with new
rules. In doing so, the agency will consider adopting in
whole or in part, the model rules of flat racing developed by
the Association of Racing Commissioners International, with

Preproposal
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appropriate modifications. See http://www.arci.com/mror/
mrorindex.html, visited April 7, 2003.

This rule revision package will contain changes that
modify or streamline agency procedures, including but not
limited to public records procedures, licensing procedures,
and administrative hearing procedures. Substantive rule
changes (other than eliminating outdated, redundant, or
unnecessary rules) will not be included unless a separate pre-
proposal statement of inquiry is filed on that subject.

Statutes Authorizing the Agency to Adopt Rules on this
Subject: RCW 67.16.040.

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: The rules on horse racing
will be clarified, modernized, and made consistent with the
requirements of state statutes, governor’s executive orders
and current horse racing regulatory practices. The new rules
will be written in a clear style and will eliminate unnecessary
rules.

Other Federal and State Agencies that Regulate this Sub-
ject and the Process Coordinating the Rule with These Agen-
cies: None.

Process for Developing New Rule: Agency study, meet-
ings with stakeholders.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before pub-
lication by contacting Robert M. Leichner, Executive Secre-
tary, Washington Horse Racing Commission, 6326 Martin
Way, Suite 209, Olympia, WA 98516-5578, phone (360)
459-6462, fax (360) 459-6461. _

April 22,2003
R. M. Leichner
Executive Secretary

WSR 03-09-137
PREPROPOSAL STATEMENT OF INQUIRY
DEPARTMENT OF
RETIREMENT SYSTEMS
{Filed April 23, 2003, 9:35 a.m.]

Subject of Possible Rule Making: Implementation rules
for annuities out of the trust fund.

Statutes Authorizing the Agency to Adopt Rules on this
Subject: RCW 41.50.050(5), 41.50.088.

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: The Department of Retire-
ment Systems (DRS) seeks [to] clarify the types of annuities
that are to be offered and the purchase process.

Other Federal and State Agencies that Regulate this Sub-
ject and the Process Coordinating the Rule with These Agen-
cies: DRS will work with the Washington State Investment
Board and the Office of the State Actuary in developing these
rules.

Process for Developing New Rule: Department staff
will work on the project, with the assistance of the Office of
the Attorney General. The public is invited and encouraged
to participate, as described below.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before pub-
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lication. The Department of Retirement Systems encourages
your active participation in the rule-making process. Anyone
interested in participating should contact the rules coordina-
tor, below. After the rule(s) is drafted, DRS will file a copy
with the Office of the Code Reviser with a notice of proposed
rule making, and send a copy to everyone currently on the
mailing list and anyone else who requests a copy. For more
information on how to participate, please contact Merry A.
Kogut, Rules Coordinator, Department of Retirement Sys-
tems, Mailstop 48380, P.O. Box 48380, Olympia, WA
98504-8380, voice (360) 664-7291, TTY (360) 586-5450, e-
mail merryk@drs.wa.gov, fax (360) 753-3166.
April 22,2003
Merry A. Kogut
Rules Coordinator

WSR 03-09-140
PREPROPOSAL STATEMENT OF INQUIRY
SECRETARY OF STATE
[Filed April 23,2003, 10:25 a.m.]

Subject of Possible Rule Making: Presidential primary
rules.

Statutes Authorizing the Agency to Adopt Rules on this
Subject: RCW 29.19.070.

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: The rules on the presidential
primary need to be updated to accommodate changes in polit-
ical party rules and be updated from the last presidential pri-
mary.

Other Federal and State Agencies that Regulate this Sub-
ject and the Process Coordinating the Rule with These Agen-
cies: None.

Process for Developing New Rule:
making.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before pub-
lication by contacting Bill Huennekens, Policy Analyst,
Office of the Secretary of State, Elections Division, P.O. Box
40229, Olympia, WA 98504-0229, bhuennekens @secstate.
wa.gov, phone (360) 902-4169, fax (360) 586-5629.

April 21, 2003
Steve Excell
Assistant Secretary of State

Negotiated rule

WSR 03-09-141
PREPROPOSAL STATEMENT OF INQUIRY
SECRETARY OF STATE
{Filed April 23, 2003, 10:25 a.m.]

Subject of Possible Rule Making: Administrative com-
plaint procedure to comply with the Help America Vote Act
of 2002, Public Law 107-252, 116 Stat. 1666 (2002).

Statutes Authorizing the Agency to Adopt Rules on this
Subject: RCW 29.04.080.

[191]
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Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: To adopt an administrative
complaint procedure so that Washington state can comply
with the Helm [Help] America Vote Act and be in the posi-
tion to receive federal funding.

Other Federal and State Agencies that Regulate this Sub-
ject and the Process Coordinating the Rule with These Agen-
cies: None.

Process for Developing New Rule:
making.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before pub-
lication by contacting Bill Huennekens, Policy Analyst,
Office of the Secretary of State, Elections Division, P.O. Box
40229, Olympia, WA 98504-0229, bhuennekens @secstate.
wa.gov, phone (360) 902-4169, fax (360) 586-5629.

April 21,2003
Steve Excell
Assistant Secretary of State

Negotiated rule
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WSR 03-09-005
PROPOSED RULES
DEPARTMENT OF
SOCIAL AND HEALTH SERVICES
(Economic Services Administration)
[Filed April 2, 2003, 4:42 p.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 02-
14-158.

Title of Rule: Minimum licensing requirements for child
care centers in proposed new chapter 388-295 WAC, and
repealing rules in existing chapter 388-150 WAC.

Purpose: The Department of Social and Health Services’
Economic Services Administration (ESA) is proposing to
repeal all sections of chapter 388-150 WAC, Minimum
licensing requirements for child day care centers, and replace
those with new chapter 388-295 WAC, Minimum licensing
requirements for child care centers.

Statutory Authority for Adoption: Chapters 74.12 and
74.15 RCW.

Statute Being Implemented: Chapters 74.12 and 74.15
RCW.

Summary: The Department of Social and Health Ser-
vices, Economic Services Administration is rewriting the
WAC:s for the minimum licensing requirements (MLRs) for
child care centers under new chapter 388-295 WAC. The
child care center MLR’s explains DSHS’ responsibilities in
licensing child care centers, as well as the minimum stan-
dards that those entities must comply with in order to become
and remain licensed to provide child care. This chapter has
been rewritten in clear rule-writing style, with a question and
answer format, to make it more understandable to ESA’s cus-
tomers. In addition, rules pertaining to the health aspect of
child care requirements have been included in this chapter.

Name of Agency Personnel Responsible for Drafting,
Implementation and Enforcement: Elizabeth Egge, Licens-
ing Policy Program Manager, 1009 College S.E., Lacey, WA
98504, (360) 413-3268.

Name of Proponent: Department of Social and Health
Services, governmental.

Rule is not necessitated by federal law, federal or state
court decision.

Explanation of Rule, its Purpose, and Anticipated
Effects: The Department of Social and Health Services’ Eco-
nomic Services Administration (ESA) is proposing to repeal
all sections of chapter 388-150 WAC, Minimum licensing
requirements for child day care centers, and replace those
with new chapter 388-295 WAC, Minimum licensing
requirements for child care centers.

Proposal Changes the Following Existing Rules: The
sections of chapter 388-150 WAC have been reorganized and
rewritten in clear rule-writing language and components of
each section clarified. The intent of moving these rules is to
reorganize and clarify the minimum licensing requirements
(MLR’s) to make it easier for child care providers to follow
the MLR’s. In addition, rules pertaining to the health aspect
of child care requirements have been included in this chapter.

No small business economic impact statement has been
prepared under chapter 19.85 RCW. These rules do not have
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an economic impact on small businesses. This rule revision
does not contain any requirements that would result in an
increase in costs to the licensed child care providers that are
not already in the rules that are currently in effect.

RCW 34.05.328 does not apply to this rule adoption.
The department has evaluated the proposed rules and has
determined that they do not meet the definition of "significant
legislative rules" per RCW 34.05.328 (5)(c)(iii).

Hearing Location: Office Building 2 Auditorium
(DSHS Headquarters) (public parking at 11th and Jefferson),
1115 Washington, Olympia, WA 98504, on June 10, 2003, at
10:00 a.m.

Assistance for Persons with Disabilities: Contact Andy
Fernando, DSHS Rules Coordinator, by June 4, 2003, phone
(360) 664-6094, TTY (360) 664-6178, e-mail FernAX
@dshs.wa.gov.

Submit Written Comments to: Identify WAC Numbers,
DSHS Rules Coordinator, Rules and Policies Assistance
Unit, P.O. Box 45850, Olympia, WA 98504-5850, fax (360)
664-6185, e-mail fernaax@dshs.wa.gov, by 5:00 p.m., June
10, 2003.

Date of Intended Adoption: Not earlier than June 11,
2003.

March 26, 2003

Brian H. Lindgren, Manager

Rules and Policies Assistance Unit

Reviser’s note: The material contained in this filing exceeded the

page-count limitations of WAC 1-21-040 for appearance in this issue of the
Register. It will appear in the 03-10 issue of the Register.

WSR 03-09-010
PROPOSED RULES
CRIMINAL JUSTICE
TRAINING COMMISSION
[Filed April 4, 2003, 11:05 a.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 03-
05-090.

Title of Rule: WAC 139-10-215 Basic corrections acad-
emy equivalency certification.

Purpose: Making this change will bring the corrections
standards in line with the standards for the Basic Law
Enforcement Academy (BLEA). The current corrections
statute does not address breaks in service. This equates to
receiving lifetime certification upon completion of a Correc-
tions Officers Academy (COA). Requiring employees to
obtain equivalency after a break in employment of two or
more years will keep officers up-to-date on changes in laws
and best practices in a quickly changing and challenging field
limiting liability for the commission and its stakeholders.

Statutory Authority for Adoption: RCW 43.101.080.

Summary: Stakeholders were contacted by letter to
advise of the intended rule amendments. Proposals also
listed on the agency website.

Name of Agency Personnel Responsible for Drafting
and Enforcement: Al Isaac, Burien, (206) 835-7306; and
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Implementation: Michael D. Parsons, Burien, (206) 835-
7347.

Name of Proponent: Criminal Justice Training Commis-
sion staff, governmental.

Rule is not necessitated by federal law, federal or state
court decision.

Explanation of Rule, its Purpose, and Anticipated
Effects: This change will increase the successful completion
of basic corrections academies and will limit agencies from
being required to send students through the academy a sec-
ond time. Student success will increase, as staff will have the
freedom to tailor retesting to ensure the specific skills or
knowledge is gained. It will also provide a consistent stan-
dard for both BLEA and COA.

Proposal Changes the Following Existing Rules: The
change will allow for flexibility in dealing with students with
varying needs or remediation.

No small business economic impact statement has been
prepared under chapter 19.85 RCW. Proposal is exempt
under RCW 19.85.025(2), therefore, an SBEIS is not
required. RCW 19.85.025(2), this chapter does not apply to
a rule proposed for expedited adoption under **RCW
34.05.230 (1) through (8), unless a written objection is timely
filed with the agency and the objection is not withdrawn.

RCW 34.05.328 does not apply to this rule adoption.

Hearing Location: Criminal Justice Training Commis-
sion, 19010 1st Avenue South, Burien, WA 98148-2055, on
June 11, 2003, at 10:00 a.m.

Assistance for Persons with Disabilities: Contact Sonja
Hirsch by June 9, 2003, TDD (206) 835-7300.

Submit Written Comments to: Sharon M. Tolton, Crim-
inal Justice Training Commission, 19010 1st Avenue South,
Burien, WA 98148-2055, fax (206) 439-3860, by June 9,
2003.

Date of Intended Adoption: June 11, 2003.

April 4, 2003
Sonja Hirsch
Confidential Secretary

AMENDATORY SECTION (Amending WSR 00-17-017,
filed 8/4/00, effective 9/4/00)

WAC 139-10-215 Basic corrections academy equiva-
lency certification. (1) A certificate of equivalent basic cor-
rections training shall be issued only to corrections employ-
ees who successfully complete the equivalency process as
required by the Washington state criminal justice training
commission and shall be recognized in the same manner as
the certificate of completion of a basic corrections academy.

(2) Eligibility for participation in the basic equivalency
process shall be limited to regular, full-time custody and case
management employees of publicly funded corrections agen-
cies within this state who have either:

(a) Obtained certification through successful completion
of an accepted basic corrections training program in this or
another state.

(b) Previously held certification in this state and incurred
a break or interruption of corrections employment in excess
of twenty-four months.
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The determination of program acceptability shall be the
responsibility of the commission’s executive director or
his/her designee and shall be based upon a description and/or
curriculum specifying subject areas and hourly allocation
thereto.

(3) The decision to request an employee’s participation
within the equivalency process shall be discretionary with the
chief executive officer of the employing agency. Such
request shall be made to the commission in the approved
form, signed by the chief executive officer of the requesting
agency and shall include:

(a) Documented certification of successful completion of
a basic corrections training program accepted by the training
commission for the purposes of equivalency participation
pursuant to the provisions of section (2) above;

(b) Written curriculum detailing specific areas of train-
ing and hours of training in specific areas;

(c) Copies of current and valid basic cardiopulmonary
resuscitation (CPR) card and current and valid basic or
advanced first-aid card(s) taken within the past year,

(d) Statement of applicant’s health and physical condi-
tion from a licensed physician giving clearance for participa-
tion in physical training and defensive tactics coursework.

(4) Following receipt and acceptance of the above by the
training commission, the applicant may participate in the
equivalency process which shall include written examina-
tions of specific core material classes, practical testing in
basic skill areas, and full participation in mock scenes.

(5) Upon completion of the examination process out-
lined in section (4) and evaluation of the applicant’s perfor-
mance, the training commission shall:

(a) Issue a certificate of equivalent basic training;

(b) Issue a certificate of equivalent basic training upon
applicant’s successful completion of additional training as the
training commission may require;

(c) Require completion of the appropriate basic correc-
tions academy program.

(6) Any waiver of, or variance in, any above requirement
for equivalency participation and/or certification may be
granted by the training commission if it is determined that
sufficient justification exists for such action. Any action or
determination by commission staff regarding a requestor or
applicant for equivalency certification may, upon written
request of the involved individual or agency, be appealed to
the training commission executive director, or designee.

WSR 03-09-023
PROPOSED RULES
STATE BOARD OF EDUCATION
{Filed April 7,2003, 11:45a.m]

Original Notice.

Preproposal statement of inquiry was filed as WSR 02-
16-010.

Title of Rule: WAC 180-79A-231 Limited certificates.

Purpose: To align the requirements for individuals
obtaining a conditional certificate to teach special education
with federal regulations.
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Statutory Authority for Adoption: RCW 28A.410.010.

Summary: See Purpose above.

Reasons Supporting Proposal: See Purpose above.

Name of Agency Personnel Responsible for Drafting,
Implementation and Enforcement: Larry Davis, State Board
of Education, Olympia, (360) 725-6024.

Name of Proponent: State Board of Education.

Rule is necessary because of federal law, Individuals
with Disabilities Education Act (IDEA) Public Law 105-17
to implement regulations in 34 C.F.R - 300 series.

Explanation of Rule, its Purpose, and Anticipated
Effects: See Purpose above.

Proposal Changes the Following Existing Rules: See
Purpose above.

No small business economic impact statement has been
prepared under chapter 19.85 RCW. Not applicable.

RCW 34.05.328 does not apply to this rule adoption.
Not applicable.

Hearing Location: Fife School District Administration
Building, 5802 20th Street East, Tacoma, WA 98424-20000
[98424-2000], on June 20, 2003, at 8:30 a.m.

Assistance for Persons with Disabilities: Contact Laura
Moore by June 6, 2003, TDD (360) 664-3631 or (360) 725-
6027.

Submit Written Comments to: Rules Coordinator, State
Board of Education, P.O. Box 47206, Olympia, WA 98504-
7206, fax (360) 586-2357, by June 6, 2003.

Date of Intended Adoption: June 20, 2003.

April 7,2003
Larry Davis
Executive Director

AMENDATORY SECTION (Amending WSR 02-13-027,
filed 6/12/02, effective 7/13/02)

WAC 180-79A-231 Limited certificates. Notwith-
standing other requirements prescribed in this chapter for eli-
gibility for certification in the state of Washington, the fol-
lowing certificates shall be issued under specific circum-
stances set forth below for limited service:

(1) Conditional certificate.

(a) The purpose of the conditional certificate is to assist
local school districts, approved private schools, and educa-
tional service districts in meeting the state’s educational
goals by giving them flexibility in hiring decisions based on
shortages or the opportunity to secure the services of unusu-
ally talented individuals. The state board of education
encourages in all cases the hiring of fully certificated individ-
uals and understands that districts will employ individuals
with conditional certificates only after careful review of all
other options. The state board of education asks districts
when reviewing such individuals for employment to con-
sider, in particular, previous experience the individual has
had working with children.

(b) Conditional certificates are issued upon application
by the local school district, approved private school, or edu-
cational service district superintendent to persons who meet
the age, good moral character, and personal fitness require-
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ments of WAC 180-79A-150 (1) and (2), if one of the follow-
ing conditions is verified: .

(i) The applicant is highly qualified and experienced in
the subject matter to be taught and has unusual distinction or
exceptional talent which is able to be demonstrated through
public records of accomplishments and/or awards; or

(ii) No person with regular teacher certification in the
endorsement area is available as verified by the district or
educational service district superintendent or approved pri-
vate school administrator, or circumstances warrant consider-
ation of issuance of a conditional certificate.

(c) In addition, conditional certificates are issued to per-
sons in the following categories only if no person with regu-
lar certification is available:

(i) The applicant qualifies to instruct in the traffic safety
program as paraprofessionals pursuant to WAC 392-153-020
(2) and (3); or

(ii) The applicant is assigned instructional responsibility
for intramural/interscholastic activities which are part of the
district or approved private school approved program; or

(iii) The applicant possesses a state of Washington
license for a registered nurse: Provided, That the district will
be responsible for orienting and preparing individuals for
their assignment as described in (e)(iii) of this subsection; or

(iv) The applicant has completed a baccalaureate degree
level school speech pathologist or audiologist certification
preparation program, who were eligible for certification at
the time of program completion and who have served in the
role for three of the last seven years.

(v) The applicant for a conditional teaching certificate in
special education shall hold a bachelor's degree or higher
from a regionally accredited college/university.

(vi) The issuance of a conditional certificate to a special

education teacher after July 1, 2003, is contingent upon the
individual being enrolled in an approved teacher preparation
program resulting in a residency teacher certificate endorsed

in_special education. The conditional certificate is valid for
up to two years and may be reissued once for one year upon
verification by the college/university that the individual is
completing satisfactory progress in the residency teacher cer-

tificate program.
(vii) An individual with full certification and endorsed in

special education shall be assigned as a mentor to the special
education teacher serving on a conditional certificate for the
duration of the conditional certificate.

(d) The educational service district or local district
superintendent or administrator of an approved private school
will verify that the following criteria have been met when
requesting the conditional certificate:

(i) The district or educational service district superinten-
dent or approved private school administrator has indicated
the basis on which he/she has determined that the individual
is competent for the assignment;

(ii) The individual is being certificated for a specific
assignment and responsibility in a specified activity/field;

() When requesting the conditional certificate for per-
sons who provide classroom instruction, the educational ser-
vice district superintendent or local district superintendent or
approved private school administrator will verify that the fol-
lowing additional criteria will be met:
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(i) After specific inclusion on the agenda, the school
board or educational service district board has authorized
submission of the application.

(ii) The individual will be delegated primary responsibil-
ity for planning, conducting, and evaluating instructional
activities with the direct assistance of a school district or
approved private school mentor and will not be serving in a
paraprofessional role which would not require certification;

(iii) Personnel so certificated will be oriented and pre-
pared for the specific assignment by the employing district or
approved private school. A written plan of assistance will be
developed, in cooperation with the person to be employed
within twenty working days from the commencement of the
assignment. In addition, prior to service the person will be
apprised of any legal liability, the responsibilities of a profes-
sional educator, the lines of authority, and the duration of the
assignment;

(iv) Within the first sixty working days, personnel so cer-
tificated will complete sixty clock hours (six quarter hours or
four semester hours) of course work in pedagogy and
child/adolescent development appropriate to the assigned
grade level(s) as approved by the employing school district or
approved private school.

(f) The certificate is valid for two years or less, as evi-
denced by the expiration date which is printed on the certifi-
cate, and only for the activity specified. The certificate may
be reissued for two years and for two-year intervals thereafter
upon application by the employing local school district,
approved private school, or educational service district and
upon completion of sixty clock hours (six quarter hours or
four semester hours) of course work since the issuance of the
most recent certificate. The requesting local school district,
approved private school, or educational service district shall
verify that the sixty clock hours taken for the reissuance of
the certificate shall be designed to support the participant’s
professional growth and enhance the participant’s instruc-
tional knowledge or skills to better assist students meeting
the state learning goals and/or essential academic learning
requirements.

(2) Substitute certificate.

(a) The substitute certificate entitles the holder to act as
substitute during the absence of the regularly certificated
staff member for a period not to exceed thirty consecutive
school days during the school year in any one assignment.
This certificate may be issued to:

(i) Teachers, educational staff associates or administra-
tors whose state of regular Washington certificates have
expired; or

(ii) Persons who have completed state approved prepara-
tion programs and baccalaureate degrees at regionally
accredited colleges and universities for certificates; or

(iii) Persons applying as out-of-state applicants who
qualify for certification pursuant to WAC 180-79A-257
(1)(c) and (d).

(b) The substitute certificate is valid for life.

(3) Emergency certification.

(a) Emergency certification for specific positions may be
issued upon the recommendation of school district and edu-
cational service district superintendents or approved private
school administrators to persons who hold the appropriate
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degree and have substantially completed a program of prepa-
ration in accordance with Washington requirements for certi-
fication: Provided, That a qualified person who holds regular
certification is not available or that the position is essential
and circumstances warrant consideration of issuance of an
emergency certificate: Provided further, That a candidate for
emergency certification as a school counselor, school psy-
chologist, or social worker shall be the best qualified of the
candidates for the position as verified by the employing
school district and shall have completed all course work for
the required master’s degree with the exception of the intern-
ship: Provided further, That a candidate for emergency certi-
fication as a school psychologist shall be enrolled in an
approved school psychologist preparation program and shall
be participating in the required internship.

(b) The emergency certificate is valid for one year or
less, as evidenced by the expiration date which is printed on
the certificate.

(4) Emergency substitute certification.

(a) I the district or approved private school has
exhausted or reasonably anticipates it will exhaust its list of
qualified substitutes who are willing to serve as substitutes,
the superintendent of public instruction may issue emergency
substitute certificates to persons not fully qualified under
subsection (2) of this section for use in a particular school
district or approved private school once the list of otherwise
qualified substitutes has been exhausted.

(b) Such emergency substitute certificates shall be valid
for three years or less, as evidenced by the expiration date
which is printed on the certificate.

(5) Nonimmigrant alien exchange teacher. Applicants
for certification as a nonimmigrant alien exchange teacher
must qualify pursuant to WAC 180-79A-270 and be eligible
to serve as a teacher in the elementary or secondary schools
of the country of residence.

(6) Intern substitute teacher certificate.

(a) School districts and approved private schools may
request intern substitute teacher certificates for persons
enrolled in student teaching/internships to serve as substitute
teachers in the absence of the classroom teacher.

(b) The supervising college or university must approve
the candidate for the intern substitute teacher certificate.

(c) Such certificated substitutes may be called at the dis-
cretion of the school district or approved private school to
serve as a substitute teacher only in the classroom(s) to which
the individual is assigned as a student teacher/intern.

(d) The intern substitute teacher certificate is valid for
one year, or less, as evidenced by the expiration date which is
printed on the certificate.

(7) Transitional certificate.

(a) A teacher whose continuing certificate has lapsed
according to WAC 180-85-040 may be issued a transitional
certificate to be employed on a conditional basis upon request
by a school district, approved private school, or educational
service district superintendent. The holder of the transitional
certificate must complete any continuing certificate reinstate-
ment requirements established by the state board of education
within two years of the date the holder was issued the transi-
tional certificate in order to continue to be employed. The
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transitional certificate expiration date shall not be calculated
under state board policy WAC 180-79A-117.

(b) No teacher whose continuing certificate has been sus-
pended or revoked shall be eligible to be employed under this
section.

(¢) School districts, approved private schools, and edu-
cational service districts are strongly encouraged to develop
with the holder of a transitional certificate a plan of assistance
to be sure the holder completes the necessary continuing cer-
tificate reinstatement requirements under WAC 180-85-130
within the two-year conditional employment period specified
under (a) of this subsection if the holder is to continue to be
employed.

(d) The transitional certificate is not renewable.

WSR 03-09-024
PROPOSED RULES
STATE BOARD OF EDUCATION
[Filed April 7, 2003, 11:45 a.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 03-
04-020.

Title of Rule: WAC 180-82-204 Endorsement require-
ments and 180-82A-204 Endorsement requirements.

Purpose: Amendments to these rules will allow individ-
uals with valid national board certification to have the
endorsements on their national board certificate placed on
their Washington certificate if those endorsements are
endorsements in Washington.

Statutory Authority for Adoption: RCW 28A.410.010.

Summary: See Purpose above.

Reasons Supporting Proposal: See Purpose above.

Name of Agency Personnel Responsible for Drafting,
Implementation and Enforcement: Larry Davis, State Board
of Education, Olympia, (360) 725-6024.

Name of Proponent: State Board of Education.

Rule is not necessitated by federal law, federal or state
court decision.

Explanation of Rule, its Purpose, and Anticipated
Effects: See Purpose above.

Proposal Changes the Following Existing Rules:
Purpose above.

No small business economic impact statement has been
prepared under chapter 19.85 RCW. Not applicable.

RCW 34.05.328 does not apply to this rule adoption.
Not applicable.

Hearing Location: Fife School District Administration
Building, 5802 20th Street East, Tacoma, WA 98424-2000,
on June 20, 2003, at 8:30 a.m.

Assistance for Persons with Disabilities: Contact Laura
Moore by June 6, 2003, TDD (360) 664-3631 or (360) 725-
6027.

Submit Written Comments to: Rules Coordinator, State
Board of Education, P.O. Box 47206, Olympia, WA 98504-
7206, fax (360) 586-2357, by June 6, 2003.

See
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Date of Intended Adoption: June 20, 2003.
April 7,2003
Larry Davis
Executive Director

AMENDATORY SECTION (Amending WSR 01-13-108,
filed 6/20/01, effective 7/21/01)

WAC 180-82-204 Endorsement requirements. (1)
Candidates for all primary teaching endorsements shall com-
plete college/university programs approved by the state board
of education pursuant to chapter 180-78A WAC, which
include methodology (See WAC 180-78A-264(5)) and field
experience/internship (See WAC 180-78A-264(7)).

(2) Candidates for all supporting teaching endorsements
shall complete college/university programs approved by the
state board of education pursuant to chapter 180-78A WAC,
which shall include methodology (see WAC 180-78A-
264(5)). The requirement for field experience/internship for a
supporting endorsement shall be at the discretion of the col-
lege/university: Provided, That in cases where programs
require a field experience/internship the colleges and univer-
sities should make every attempt to allow the individual to
complete field-based requirements for the endorsement
within the confines of the individual’s existing schedule.

(3) Teachers may add an endorsement by achieving

National Board certification in a Washington teaching
endorsement area and possessing a valid National Board cer-

tificate.

(4) The state board of education shall approve teacher
preparation programs for each endorsement program at
Washington colleges and universities, pursuant to chapter
180-78A WAC.

((¢4)) (5) Candidates from out-of-state shall be required
to present verification that they completed a state-approved
program in a Washington endorsement area, except as other-
wise provided in WAC 180-79A-257 (1)(d).

(65))) (6) Course work used to meet endorsement
requirements must be completed through a regionally accred-
ited college/university.

((¢62)) (1) Only course work in which an individual
received a grade of C (2.0) or higher or a grade of pass on a
pass-fail system of grading shall be counted toward the
course work required for the approved endorsement program.

((6M)) (8) Nothing within this chapter precludes a col-
lege or university from adopting additional requirements as
conditions for recommendation, by such college or univer-
sity, to the superintendent of public instruction for a particu-
lar subject area endorsement.

AMENDATORY SECTION (Amending WSR 02-04-013,
filed 1/24/02, effective 2/24/02)

WAC 180-82A-204 Endorsement requirements. (1)
Candidates completing endorsements required to obtain a
residency certificate, shall complete college/university
teacher preparation programs approved by the state board of
education pursuant to chapter 180-78A WAC, which include
methodology (see WAC 180-78A-264(5)) and field experi-
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ence/internship (see WAC 180-78A-264(6)) and pursuant to
endorsement program approval requirements in this chapter.

(2) In order to add an additional endorsement, the candi-
date shall:

(a) Have completed a state-approved endorsement pro-
gram which includes methodology (see WAC 180-78A-
264(5)) and addresses all endorsement-specific competencies
adopted by the state board of education and published by the
superintendent of public instruction. The requirement for
field experience shall be at the discretion of the college/uni-
versity. Provided, that in cases where programs require a
field experience/internship, the colleges/universities should
make every attempt to allow the individual to complete field-
based requirements for the endorsement within the confines
of the individual’s teaching schedule; or

(b) Achieve National Board certification in a Washing-
ton teaching endorsement area and hold a valid National
Board certificate.

(3) Candidates from out-of-state shall be required to
present verification that they completed a state-approved pro-
gram (equivalent to a major) in a Washington endorsement
area.

(4) Course work used to meet endorsement requirements
must be completed through a regionally accredited col-
lege/university.

(5) Only course work in which an individual received a
grade of C (2.0) or higher or a grade of pass on a pass-fail sys-
tem of grading shall be counted toward the course work
required for the approved endorsement program.

(6) Nothing within this chapter precludes a college or
university from adopting additional requirements as condi-
tions for recommendation, by such college or university, to
the superintendent of public instruction for a particular sub-
ject area endorsement.

WSR 03-09-026
PROPOSED RULES
STATE BOARD OF EDUCATION
[Filed April 7, 2003, 11:47 a.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 03-
04-021.

Title of Rule: WAC 180-82A-206 Endorsement pro-
gram approval and 180-82A-215 Implementation policies.

Purpose: Amendments to these rules will revise the pro-
cedures by which college/universities seek approval for their
competency-based endorsement programs and will allow
individuals enrolled in endorsement programs prior to
August 31, 2005, to meet endorsement requirements speci-
fied in chapter 180-82 WAC.

Statutory Authority for Adoption: RCW 28A.410.010.

Summary: See Purpose above.

Reasons Supporting Proposal: See Purpose above.

Name of Agency Personnel Responsible for Drafting,
Implementation and Enforcement: Larry Davis, State Board
of Education, Olympia, (360) 725-6024.

Name of Proponent: State Board of Education.
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Rule is not necessitated by federal law, federal or state
court decision.

Explanation of Rule, its Purpose, and Anticipated ‘
Effects: See Purpose above.

Proposal Changes the Following Existing Rules: See
Purpose above.

No small business economic impact statement has been
prepared under chapter 19.85 RCW. Not applicable.

RCW 34.05.328 does not apply to this rule adoption.
Not applicable.

Hearing Location: Fife School District Administration
Building, 5802 20th Street East, Tacoma, WA 98424-2000,
on June 20, 2003, at 8:30 a.m.

Assistance for Persons with Disabilities: Contact Laura
Moore by June 6, 2003, TDD (360) 664-3631 or (360) 725-
6027.

Submit Written Comments to: Rules Coordinator, State
Board of Education, P.O. Box 47206, Olympia, WA 98504-
7206, fax (360) 586-2357, by June 6, 2003.

Date of Intended Adoption: June 20, 2003.

April 7, 2003
Larry Davis
Executive Director

AMENDATORY SECTION (Amending WSR 02-04-013,
filed 1/24/02, effective 2/24/02)

WAC 180-82A-206 Endorsement program approval.
(1) The state board of education shall approve endorsement
programs at Washington colleges and universities pursuant to
the requirements of this chapter. Only colleges and universi-
ties with state board of education approved residency certifi-
cate teacher preparation programs are eligible to apply for
approval to offer endorsement programs.

(2) The state board of education will establish perfor-
mance/competency criteria for obtaining an endorsement.
Revision in adopted endorsement competencies may occur
only as approved by the state board.

(3) The superintendent of public instruction will publish,
and make available, competencies for all endorsement areas
identified in chapter 180-82A WAC.

(4) By August 31,2003, each college or university desir-
ing to establish an endorsement program shall ((eemply-with

)) submit a timeline to meet the following require-
ments for full approval by August 31, 2004:

(a) Identification of strategies that will be used to assess
candidates’ capacity/performance ((en-each-competeney))
related to the competencies;

((€e))) (b) A description of evidences that candidates will
provide to document ((eandidates’) their positive impact on
student learning in the ((respeetive)) endorsement area; and

((€))) () A description of the ((proeess)) assessment
system by which ((summaries-of candidates assessment-data;

piled)) candidate performance, relative to the competencies,
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will be aggregated, analyzed, and used for program improve-
ment.

(5) The state board of education shall approve endorse-
ment programs for a maximum of five years. Each institution
shall submit endorsement programs for review when
requested by the state board of education to ensure that the
endorsement programs meet the competencies and to provide
assessment data relative to candidate performance.

(6) The state board of education shall determine the
schedule and process for endorsement program reviews.

AMENDATORY SECTION (Amending WSR 02-04-013,
filed 1/24/02, effective 2/24/02)

WAC 180-82A-215 Implementation policies. (1) In

order to offer an endorsement program after August 31,2003,
the timeline by which the colleges and universities will be in
full compliance with the approval standards in this chapter

shall be reviewed and approved. In order to offer an endorse-
ment program after August 31, ((2083)) 2004, the endorse-

ment program shall be reviewed and approved under the
approval standards of this chapter. All teachers who obtain
endorsements after September 1, 2003, shall meet the
requirements in this chapter. Provided, that colleges and uni-
versities may permit an individual enrolled in programs in
Washington state ((er-er-before-September—1-—2003;)) to
obtain endorsements under the requirements in chapter 180-
82 WAC, if the individual completes the endorsement pro-
gram on, or before August 31, 2005, and the college or uni-
versity verifies endorsement program completion on or
before December 31, 2005. Provided further, that the state
board of education or its designee may waive this require-
ment on a case-by-case basis.

(2) Teachers shall be required to obtain a minimum of
one endorsement.

WSR 03-09-028
PROPOSED RULES
STATE BOARD OF EDUCATION
[Filed April 7, 2003, 11:50 a.m.)

Original Notice.

Preproposal statement of inquiry was filed as WSR 03-
04-110.

Title of Rule: WAC 180-51-063 Certificate of mas-
tery—High School graduation requirement—Effective date.

Purpose: Amend language to indicate notation on the
high school transcript regarding the secondary Washington
assessment of student learning (WASL) results.

Statutory Authority for Adoption: RCW 28A.230.090.

Summary: Amendment clarifies language regarding
results of a student’s performance on the secondary WASL
and noting the results on the high school transcript.

Reasons Supporting Proposal: Language clarification
for schools.

Name of Agency Personnel Responsible for Drafting,

'Implementation and Enforcement: Larry Davis, State Board

of Education, Olympia, (360) 725-6024.
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Name of Proponent: State Board of Education.

Rule is not necessitated by federal law, federal or state
court decision.

Explanation of Rule, its Purpose, and Anticipated
Effects: WAC 180-51-063 is a rule that addresses the certif-
icate of mastery as a high school graduation requirement.
The rule amendment adds language addressing noting the
secondary Washington assessment of student learning
(WASL) results on the high school transcript.

Proposal Changes the Following Existing Rules: Adds
new language regarding notation of WASL results on the
high school transcript.

No small business economic impact statement has been
prepared under chapter 19.85 RCW. Not applicable.

RCW 34.05.328 does not apply to this rule adoption.
Not applicable.

Hearing Location: Fife School District, 5802 20th Street
East, Tacoma, WA 98424-2000, on June 20, 2003, at 8:30
a.m.

Assistance for Persons with Disabilities: Contact Laura
Moore by June 13, 2003, TTY (360) 664-3631 or (360) 725-
6027.

Submit Written Comments to: Rules Coordinator, State
Board of Education, P.O. Box 47206, Olympia, WA 98504-
7206, fax (360) 586-2357, by June 13, 2003.

Date of Intended Adoption: June 20, 2003.

April 7,2003
Larry Davis
Executive Director

AMENDATORY SECTION (Amending' WSR 01-13-113,
filed 6/20/01, effective 7/21/01)

WAC 180-51-063 Certificate of mastery—High
school graduation requirement—Effective date. (1) Pur-
suant to RCW 28A.655.060 (3)(c):

(a) The certificate of mastery shall be a graduation
requirement, but not the only requirement for graduation
from high school; and

(b) The state board of education is responsible for deter-
mining when the secondary Washington assessment of stu-
dent learning has been implemented and is sufficiently valid
and reliable.

(2)(a) The state board of education establishes the 2007-
08 school year as the first year in which graduating high
school students shall be required to have attained the state
certificate of mastery in order to graduate, in addition to other
state and local graduation requirements.

(b) The state board of education fully recognizes that a
higher standard of validity and reliability must be applied
when the result of the assessment affects the ability of an
individual student to receive a high school diploma. There-
fore, the state board of education will continue to monitor the
high school level Washington assessment of student learning.
If the board finds that the assessment is lacking in this higher
level of validity or reliability, or both, by the beginning of the
2004-05 school year, the state board may change the effective
date of the certificate of mastery, for state graduation pur-
poses, to a later school year.
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(c) Beginning the 2007-08 school year, the certificate of
mastery shall consist of the subject areas under the student
learning goals for which a Washington assessment of student
learning secondary assessment has been implemented and
declared valid and reliable for graduation purposes. It is
expected that the initial certificate of mastery will be com-
prised of reading, writing, communications, and mathemat-
ics.

(d) Beginning the 2009-10 school year, the certificate of
mastery shall include science if a Washington assessment of
student learning secondary assessment has been implemented
and declared valid and reliable for this subject area.

(e) As determined by the state board of education, in
consultation with the legislature and the academic achieve-
ment and accountability commission, successful completion
of the Washington assessment of student learning secondary
assessment in social studies may be required to achieve the
certificate of mastery or may lead to an endorsement on the
high school transcript.

(f) As determined by the state board of education, in con-
sultation with the legislature and the academic achievement
and accountability commission, successful completion of the
Washington assessment of student learning secondary assess-
ment in arts and health and fitness may lead to an endorse-
ment on the high school transcript.

(g) ((EﬂeeemMs—whe%egkkMﬂﬂﬂfﬁde

)

:)) At such time as the state board of
education determines that the high school Washington

assessments of student learning are sufficiently reliable and

valid and that retake opportunities are available, the transcript
shall then include notation that the student has met or

exceeded (noting the month and year) or not met the standard

on each of the required secondary Washington assessments
of student learning and/or earned (noting the month and year)

or not earned the state certificate of mastery, or that the par-
ticular Washington assessment of student learning was
waived or not taken. For purposes of this subsection,

exceeded" shall mean the performance standard on each of

the required high school Washington assessments of student
learning as determined by the superintendent of public

(3) Notwithstanding WAC 180-18-055 and 180-51-107,
subsection (2) of this section shall not be waived.

(4) The certificate of mastery shall not be a graduation
requirement for students who receive home-based instruction
under RCW 28A.200.101(3) nor for students attending pri-
vate schools under RCW 28A.195.010(6).

Proposed
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PROPOSED RULES
STATE BOARD OF EDUCATION ‘
[Filed April 7,2003, 11:52 2m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 03-
07-004.

Title of Rule: WAC 180-79A-117 Uniform expiration
date.

Purpose: Explain teaching certificate expiration.

Statutory Authority for Adoption: RCW 28A.410.010
and 28A.305.130 (1) through (4).

Summary: Amendment addressing granting an exten-
sion of the teaching certificate expiration date for educators
who are called to active military duty.

Reasons Supporting Proposal: It is important to let those
called to active military duty know they will be able to return
to the education positions they left to defend the freedom of
our country.

Name of Agency Personnel Responsible for Drafting,
Implementation and Enforcement: Larry Davis, State Board
of Education, Olympia, (360) 725-6024.

Name of Proponent: State Board of Education.

Rule is not necessitated by federal law, federal or state
court decision.

Explanation of Rule, its Purpose, and Anticipated
Effects: A number of educators in Washington state are also '
in one of the United States military branches. This rule
change addresses an extension of the teaching certificate
expiration date.

Proposal Changes the Following Existing Rules: The
proposed amendment adds a section that indicates any educa-
tor who is called to active duty by one of the United States
military branches will be granted an extension of the expira-
tion date of his/her teaching certificate. The extension is
equal to the length of active duty plus the next uniform teach-
ing certificate expiration date.

No small business economic impact statement has been
prepared under chapter 19.85 RCW. Not applicable.

RCW 34.05.328 does not apply to this rule adoption.

Hearing Location: Fife School District Administration
Building, 5802 20th Street East, Tacoma, WA 98424-2000,
on June 20, 2003, at 8:30 a.m.

Assistance for Persons with Disabilities: Contact Laura
Moore by June 13, 2003, TTY (360) 664-3631 or (360) 725-
6027.

Submit Written Comments to: Rules Coordinator, State
Board of Education, P.O. Box 47206, Olympia, WA 98504-
7206, fax (360) 586-2357, by June 13, 2003.

Date of Intended Adoption: June 20, 2003.
April 7,2003
Larry Davis'
Executive Director
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AMENDATORY SECTION (Amending WSR 02-04-018,
filed 1/24/02, effective 2/24/02)

WAC 180-79A-117 Uniform expiration date. (1) All
certificates issued for one or more stated years shall expire on
June 30 of the stated year and shall be calculated as follows:

(a) Certificates issued prior to June 30 of a calendar year,
other than limited certificates issued pursuant to WAC 180-
79A-231, shall have the expiration date of the certificate cal-
culated on the basis such certificate was issued on June 30 of
the same calendar year regardless of the date of issuance.

(b) Certificates issued July 1 or later in the calendar year,
other than limited certificates issued pursuant to WAC 180-
79A-231, shall have the expiration date of the certificate cal-
culated on the basis such certificate was issued on June 30 of
the next calendar year regardless of the date of issuance.

(c) All valid existing certificates scheduled to expire on
August 31 of a given year shall be valid until June 30 of the
following year.

(2) An applicant who holds a valid certificate, who sub-
mits an application for further certification prior to the expi-
ration date of that certificate, and who meets all the require-
ments of WAC 180-79A-128, shall be granted a one hundred
eighty-day permit as provided in chapter 180-79A WAC.

(3) Any educator who is called up to active duty by one

of the U.S. military branches shall be granted an extension of

the expiration date of his/her certificate. The extension shall
be equal to the length of active duty service calculated to the

next uniform expiration date.

WSR 03-09-031
PROPOSED RULES
DEPARTMENT OF LICENSING
[Filed April 7, 2003, 3:14 p.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 02-
05-017.

Title of Rule: Chapter 308 [308-56A] WAC, Certifi-
cates of tile [title]—Motor vehicles, etc.

Purpose: 1. To meet the criteria set forth in Governor
Locke's Executive Order 97-02.

2. To clarify rules and help make them more comprehen-
sible.

Statutory Authority for Adoption:
46.12.020.

Summary: Amending WAC 308-56A-640 Odometer
disclosure statement.

Reasons Supporting Proposal: Meet criteria supporting
Governor Locke's Executive Order 97-02.

Name of Agency Personnel Responsible for Drafting:
Katherine Iyall Vasquez, 1125 Washington Street S.E.,
Olympia, (360) 902-3718; Implementation and Enforcement:
Fric Andersen, 1125 Washington Street S.E., Olympia, (360)
902-4045.

Name of Proponent: None.

Rule is not necessitated by federal law, federal or state
court decision.

RCW 46.01.110,

WSR 03-09-031

Explanation of Rule, its Purpose, and Anticipated
Effects: The anticipated effects will be a clarification of the
above-mentioned requirements. _

Proposal Changes the Following Existing Rules: Clarify
sections needed and repeal those no longer required.

No small business economic impact statement has been
prepared under chapter 19.85 RCW. A small business eco-
nomic impact statement is not required pursuant to RCW
19.85.030 (1)(a). The proposed rule making does not impose
more than a minor cost on business in an industry.

RCW 34.05.328 does not apply to this rule adoption.
The contents of the proposed rules are explicitly and specifi-
cally dictated by statute.

Hearing Location: Highways-Licenses Building, Con-
ference Room 107, 1125 Washington Street S.E., Olympia,
WA 98507, on June 2, 2003, at 10:00 a.m.

Assistance for Persons with Disabilities: Contact
Katherine Iyall Vasquez by May 30, 2003, TTY (360) 664-
8885 or (360) 902-3718.

Submit Written Comments to: Katherine Iyall Vasquez,
Rules Manager, Title and Registration Services, P.O. Box
2957, Olympia, WA 98507-2957, fax (360) 664-0831, by
May 30, 2003. -

Date of Intended Adoption: June 24, 2003.

April 7, 2003
Eric R. Andersen
for Deborah McCurley, Administrator

Title and Registration Services

AMENDATORY SECTION (Amending WSR 00-06-020,
filed 2/23/00, effective 3/25/00)

WAC 308-56A-640 Odometer disclosure statement.
(1) When is an odometer disclosure statement required?
An odometer disclosure statement must be completed and
submitted with every application for certificate of ownership
as required by RCW 46.12.124 and 49 Code of Federal Reg-
ulations (CFR), unless specifically exempted.

(2) May a power of attorney be used to disclose the
mileage of a vehicle? The transferee and/or transferor may
give a power of attorney to a disinterested third party for the
purpose of odometer disclosure.

A ((seeure)) power of attorney((—pewer—of—attorney))

designated under chapter 11.94 RCW ((er-otherpewer-eof
)) may be used with an

odometer disclosure statement with the following limitations:

(a) The transferor may not give a power of attorney to the
transferee of the same vehicle for the purpose of odometer
disclosure unless the power of attorney is on a secure form
and the conditions described in 49 CFR part 580.13 are met;

(b) The transferee may not give a power of attorney to
the transferor of the same vehicle for the purpose of odometer
disclosure unless the power of attorney is on a secure form
and the conditions described in 49 CFR part 580.13 are met;

(c) A power of attorney may not be used to complete
another power of attorney for the purposes of odometer dis-
closure.

(3) Can a secure power of attorney described in 49
CFR part 580.13 be used by the transferee and transferor

Proposed
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to complete the odometer statement? Yes, the secure
power of attorney may be used to transfer the mileage infor-

mation onto the secure vehicle odometer disclosure statement
be either transferee or transferor.

(4) What odometer disclosure statement forms will
the department accept? Odometer disclosure statement
forms approved by the department include, but are not lim-
ited to:

(a) An odometer disclosure statement on a certificate of
ownership issued by any jurisdiction which complies with the
Federal Truth in Mileage Act; or

(b) The odometer disclosure/title extension statement; or

(¢) A form issued/approved by a foreign jurisdiction
which satisfies the provisions of RCW 46.12.124 or the Fed-
eral Truth in Mileage Act.

((69))) (5) When is an odometer disclosure/title exten-
sion statement used? An odometer disclosure/title exten-
sion statement is a form used:

(a) With a certificate of ownership when an odometer
disclosure statement is required and:

(i} All reassignments on the certificate of ownership are
full; or

(ii) The certificate of ownership does not contain a sec-
tion for the odometer disclosure information; or

(b) If ((the)) a certificate of ownership has not been
issued or is unavailable; or

(c) If all reassignments on the certificate of ownership
are full.

((65))) (6) When must a vehicle dealer process an
odometer disclosure statement as a transferee? A vehicle
dealer must process an odometer disclosure statement as a
transferee and obtain the signature of the transferor when tak-
ing a vehicle in on trade, purchase, or otherwise acquiring a
vehicle.

((¢6))) (1) When must a vehicle dealer process an
odometer disclosure statement as a transferor? The vehi-
cle dealer must complete an odometer disclosure statement as
transferor when selling a vehicle at either wholesale or retail
unless exempt under RCW 46.12.124 (3)(a) through (e).

((E)) (8) How is mileage disclosed when a vehicle is
sold through an auction company? The seller/consignor
signs as the transferor and the successful bidder/buyer signs
as the transferee.

{(68Y)) (9) How long must vehicle dealers and auction
companies maintain odometer disclosure statements?
The vehicle dealer or vehicle dealers doing business as an
auction company must keep all odometer disclosure state-
ment records for five years.

(((3))) (10) Can ((eme)) vehicle dealer representa-
tive(s) sign as transferee and transferor for the same
transaction? No((—One-persen)), unless accompanied by a
secure Power of Attorney form. The same entity or represen-
tatives cannot ((represent)) act on behalf of both the transf-
eror and transferee for the purposes of odometer disclosure.

((€40))) (11) When are odometer statements needed
for leased vehicles? Odometer statements are needed for
leased vehicles when((3)) establishing and terminating or
buying out a lease. The lessor of a leased vehicle must notify

Proposed
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the lessee in writing that the lessee is required to provide to
the lessor a written odometer disclosure statement at the ter-
mination of the lease. That notice may be given any time
after execution of the lease contract and prior to the termina-
tion of the lease or transfer of ownership.

(a) When establishing a lease, the dealer or other transf-
eror must disclose the mileage to the lessee on a written
odometer statement, and the lessee must acknowledge the
written odometer statement as the transferee.

(b) When terminating a lease, the lessee as the transferor
must disclose the mileage to the lessor and provide the lessor
with a copy of the odometer disclosure statement.

(c) The lessor shall retain each odometer disclosure
statement for five years following the date ((they)) the lessor
terminates a lease or transfers ownership of the leased vehi-
cle.

(&) (12) Who discloses the mileage on the odome-
ter disclosure statement on a lease buyout? The lessee
shall disclose the mileage on the odometer disclosure state-
ment as transferee if the lessee purchases the vehicle at the
termination of the lease. A transferor signature is not required
on the odometer disclosure statement when submitted with
the application for certificate of ownership.

((42y)) (13) Is an odometer statement required when
there is involuntary divestiture? Yes. If the interest of an
owner in a vehicle passes to another through involuntary
divestiture, an odometer disclosure statement must be com-
pleted under RCW 46.12.124 and the rules under 49 Code of
Federal Regulations.

(((13))) (14) When a vehicle is acquired by involun-
tary divestiture, are there any circumstances that may
allow odometer disclosure statements to be completed by
transferee only? Yes. Circumstances that may allow odom-
eter disclosure statements to be completed by only the trans-
feree include, but are not limited to:

(a) Auction sale of an abandoned vehicle by a registered
tow truck operator;

(b) Chattel/landlord lien;

(c) Court order;

(d) Divorce;

(e) Estate liquidation;

() Repossession;

(g) Seized vehicle;

(h) Sheriff sale.

WSR 03-09-033
PROPOSED RULES
DEPARTMENT OF
SOCIAL AND HEALTH SERVICES
(Economic Services Administration)
[Filed April 7, 2003, 4:42 p.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 03-
01-060.

Title of Rule: New chapter 388-292 WAC, Seasonal
child care program.
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Purpose: The purpose of this proposed new chapter 388-
292 WAC is to:

. Establish the seasonal child care program in Economic
Services Administration's rules.
. Clarify existing eligibility criteria, income and copay

calculations, rights and responsibilities, authorized ser-
vices and program guidelines.

. Repeal WAC 388-165-130 currently in Children’s
Administration rules.

Other Identifying Information: These rules are being
proposed to:

. Transfer the program authority from Children’'s Admin-
istration (CA) to Economic Services Administration
(ESA). The Division of Child Care and Early Learning
(DCCEL) is a new division that combined offices from
CA and ESA. The seasonal child care (SCC) program,
formerly a responsibility of CA, is now a responsibility
of ESA.

. Implement Executive Order 97-02 by establishing in
WAC the program requirements that are currently in
department policy.

Statutory Authority for Adoption: RCW 74.12.340 and
chapter 74.15 RCW.

Statute Being Implemented: RCW 74.12.340, 74.13.-
086, and chapter 74.15 RCW.

Summary: The subject matter of the proposed rules cur-
rently exist in contracted program policies, WAC 388-165-
130 and chapter 388-290 WAC.

Reasons Supporting Proposal: The rules describe client
financial and program eligibility, and policies and procedures
of the program operation.

Name of Agency Personnel Responsible for Drafting,
Implementation and Enforcement: Cecelia Callison,
DCCEL, 1009 S.E. College Street, Lacey, WA 98503, (360)
413-3288.

Name of Proponent: Department of Social and Health
Services, governmental.

Rule is not necessitated by federal law, federal or state
court decision. .

Explanation of Rule, its Purpose, and Anticipated
Effects:

. To transfer the program authority from Children's
Administration (CA) to Economic Services Adminis-
tration (ESA); .

. To implement Executive Order 97-02 by establishing in
WAC the program requirements that are currently in
department policy. DCCEL's contracted, legally
required program policies and procedures, are currently
contained in the program guidebook "Seasonal Child
Care, Screening and Referral POLICIES AND PRO-
CEDURES GUIDEBOOK™;

. To update references to appropriate WACs.

Proposal Changes the Following Existing Rules: WAC
388-165-130 currently in Children's Administration will be
repealed.

No small business economic impact statement has been
prepared under chapter 19.85 RCW. The proposed rules
describe the client program and financial eligibility and the
payment rates for families applying for or receiving seasonal

WSR 03-09-033

child care subsidies. The rules do not impose costs or
requirements for small businesses.

RCW 34.05.328 does not apply to this rule adoption.
The proposed seasonal child care rules contain the same
financial eligibility requirements currently in chapters 388-
165 and 388-290 WAC, and the program procedures cur-
rently in department policy. The proposed rules consolidate
these requirements into a new WAC chapter to clarify pro-
gram procedures, and impose no new requirements for eligi-
ble participants. Therefore, under RCW 34.05.328 (5)(b)(iv)
and (vii), the proposed new chapter is exempt from the
requirements for significant legislative rules contained in
RCW 34.05.328.

Hearing Location: Blake Office Park (behind Goodyear
Courtesy Tire), 4500 10th Avenue S.E., Rose Room, Lacey,
WA 98503, on May 27, 2003, at 10:00 a.m.

Assistance for Persons with Disabilities: Contact Andy
Fernando, DSHS Rules Coordinator, by May 23, 2003, phone
(360) 664-6094, TTY (360) 664-6178, e-mail fernaax @dshs.
wa.gov.

Submit Written Comments to: Identify WAC Numbers,
DSHS Rules Coordinator, Rules and Policies Assistance
Unit, P.O. Box 45850, Olympia, WA 98504-5850, fax (360)
664-6185, e-mail fernaax @dshs.wa.gov, by 5:00 p.m., May
27,2003.

Date of Intended Adoption: Not earlier than May 28,
2003.

April 2, 2003
Brian H. Lindgren, Manager
Rules and Policies Assistance Unit

Chapter 388-292 WAC
SEASONAL CHILD CARE PROGRAM

INTRODUCTION

NEW SECTION

WAC 388-292-0001 Introduction. The seasonal child
care program helps eligible families who are seasonally
employed in agriculturally related work to access licensed,
culturally and developmentally appropriate child care. Fam-
ilies access this child care subsidy program through con-
tracted community agencies. To be eligible, families must
meet income and program guidelines and must not be cur-
rently receiving temporary assistance to needy families
(TANF). The seasonal child care program prioritizes ser-
vices for families who are not eligible for working connec-
tions child care.

PURPOSE

NEW SECTION

WAC 388-292-0003 What is the purpose of the sea-
sonal child care program? The purpose of the seasonal
child care (SCC) program is to protect children, whose eligi-
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ble parents are involved in an approved activity, from poten-
tial harm due to:

(1) Agricultural work hazards; or

(2) Lack of appropriate supervision.

ELIGIBILITY GUIDELINES

NEW SECTION

WAC 388-292-0005 Am I eligible for the SCC pro-
gram? You may be eligible for the SCC program, if you are
not currently receiving temporary aid for needy families
(TANF) and:

(1) You have parental control of one or more children,
and you are the child’s:

(a) Parent;

(b) Stepparent;

(¢) Guardian;

(d) Adult sibling or step-sibling;

(e) Aunt;

(f) Uncle;

(g) Niece or nephew;

(h) Grandparent; or

(i) Any of the above relatives with the prefix "great,”
such as great-aunt.

(2) Your family is described under WAC 388-292-0010;

(3) You are participating in an approved activity under
WAC 388-292-0020;

(4) You and your children are eligible under WAC 388-
292-0015;

(5) Your countable income as calculated in WAC 388-
292-0050 is at or below the Federal Poverty Level (FPL)
described in WAC 388-290-0065; and

(6) Your share of the child care cost, called a copayment
(under WAC 388-290-0075(3)) is lower than the total DSHS
maximum monthly payment for all children in the family
who are eligible for SCC subsidized care.

(7) You agree to participate in the cost of child care by
making monthly copayments to the authorized child care pro-
vider, as calculated under WAC 388-290-0075(3).

NEW SECTION

WAC 388-292-0010 How is my family size defined
for SCC program eligibility purposes? For SCC program
eligibility purposes, your family size is defined by reviewing
the individuals who live together in the same household as
follows:

(1) if you are: We count the following individuals
as part of the family for SCC pro-
gram eligibility:

(a) A single parent, including a You and your children.

minor parent, living independently
or residing in her/his parent’s home
with her/his children;

(b) Unmarried parents living
together who have at least one
mutual child;

Both parents and all their children
living in the household.

(c) Unmarried parents living
together with no mutual children;

Each parent and their own children,
as separate families.

Proposed
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(1) If you are:

We count the following individuals
as part of the family for SCC pro-
gram eligibility:

(d) Married parents living together;

Both parents and all their children
living in the household.

(e) A person with parental control
as defined in WAC 388-292-
0005(1)(c) through (h);

Only the children and their income.

(f) A parental figure who is out of
the household because of employ-
ment requirements.

The parents and the children. All
other family rules in this section

apply.

(2) If your household includes sib-
lings of the children requiring care
who are:

All family rules in this section
apply. In addition, we count the
sibling as part of the family for
SCC program eligibility (unless
they are a parent themselves), as
follows:

(a) Eighteen year olds who are
enrolled in secondary education or
general equivalency diploma
(GED) program.

The eighteen year olds until they
turn nineteen or complete high
school/GED, whichever comes
first.

(b) Twenty year olds, or less, who
are participating in a program
through the school district’s special

The sibling participating in the
approved program up to twenty-one
years of age.

education department under RCW
28A.155.0202.

NEW SECTION

WAC 388-292-0015 Are there special circumstances
when I might be eligible for the SCC program? You might
be eligible for the SCC program if you are part of a two-par-
ent family and one parent is not able or available to provide
care for your children while the other is working or traveling
to and from work.

(1) "Able" means without a verifiable physical or men-
tal disability that prevents you from caring for your child in a
responsible manner.

(2) "Available" means not participating in an approved
work activity under WAC 388-292-0020.

NEW SECTION

WAC 388-292-0020 What activities must I be
involved in to be eligible for the SCC program? You may
be eligible for SCC program subsidies for up to sixteen hours
per day for the time you are involved in:

(1) Active employment in seasonally available agricul-
turally related work (in a two parent family, both parents
must be so employed) in Washington state or in a bordering
state within forty miles of the Washington state border;

(a) The agriculturally related work must be one of the
following:

(i) Seasonally available labor directly related to the cul-
tivation, production, or processing of crops;

(ii) Seasonally available labor directly related to the cul-
tivation or harvesting of fruit trees.

(b) "'Seasonally available labor" means labor that
depends upon, and is available only during, a specific season
that is identified with certain activities or crops, and occurs
only during a portion of the calendar year.



Washington State Register, Issue 03-09

(2) Travel time between the child care location and the
work site only;

(3) Job search, of no more than five days, if your season-
ally available agricultural job ends and you are still eligible
and continue to need child care; or

(4) Sleep time, up to eight hours per day when needed, if
you work nights and sleep days.

NEW SECTION

WAC 388-292-0025 What additional criteria does
my family need to meet to be eligible for SCC program
subsidies? Additional eligibility criteria for SCC program
subsidies requires that your family:

(1) Live in Washington state;

(2) Not be receiving TANF;

(3) Have a child age twelve or younger, or a child with
verified special needs age eighteen or younger;

(4) Have a primary wage earner who was employed in
seasonally available agricultural related work for eleven
months or less with any one employer in the previous twelve
months; and

(5) Fifty percent or more of a family’s earned income for

the previous twelve months is derived from seasonally avail-
able agricultural work as defined in WAC 388-292-0020.

NEW SECTION

WAC 388-292-0030 When might my on-going eligi-
bility for SCC subsidies stop, and when might I be eligible
again? (1) Your continued eligibility for SCC program sub-
sidies stops when you:

(a) Are not participating in an approved activity as
defined in WAC 388-292-0020;

(b) Are found at your review to no longer meet eligibility
criteria;

(c) Do not complete the requested review information .

before the deadline noted in WAC 388-292-0140; or

(d) Do not pay the copayment fees to your child care pro-
vider or do not make mutually acceptable arrangements with
your child care provider for their payment.

(e) Refuse to cooperate with investigations conducted by
quality assurance staff or the division of fraud investigations.

(2) You might be eligible for SCC program subsidies
again when:

(a) You meet all SCC program eligibility requirements;
and

(b) Copayment fees are paid to your child care provider
or mutually acceptable arrangements for their payment are
made with your child care provider.

(c) Cooperate with investigations conducted by quality
assurance or division of fraud.

WSR 03-09-033
INCOME AND COPAYMENT CALCULATIONS

NEW SECTION

WAC 388-292-0035 What income is counted when
determining eligibility and copayment for the SCC pro-
gram? To determine income eligibility and co-payment for
the SCC program, the following income is counted:

(1) Wages and commissions earned from employment;

(2) Unemployment compensation;

(3) A TANF or other welfare grant;

(4) Child support payments received;

(5) Supplemental Security Income (SSI);

(6) Other Social Security payments, such as SSA and
SSDI;

(7) Refugee assistance payments;

(8) Payments from the Veterans’ Administration;

(9) Pensions or retirement income;

(10) Payments from labor and industries (L&I), or dis-
ability payments;

(11) Inheritance;

(12) Reportable gambling winnings; and

(13) Other types of income not listed in WAC 388-292-
0045.

NEW SECTION

WAC 388-292-0040 How is my family’s average
monthly income calculated for the SCC program? For the
SCC program, your average monthly income is calculated by
totaling all income earned in the past twelve months, as listed
in WAC 388-292-0035, and dividing by twelve.

NEW SECTION

WAC 388-292-0045 What is not counted, or is
deducted, when figuring income eligibility for the SCC
program? (1) For the SCC program the following is not
counted when figuring income eligibility and copayment:

(a) Savings accounts;

{b) Money received from sale of personal property such
as a house or car;

(c) Tax refunds;

(d) Earned income credits;

(e) One-time insurance settlement payments;

(f) Capital gains;

(g) Basic food program;

(h) Income earned by children as described in WAC 388-
292-0010(2).

(2) For the SCC program the amount you pay for child
support is deducted from your countable income.

NEW SECTION

WAC 388-292-0050 How is my family’s income eligi-
bility and copayment amount determined for the SCC
program? For the SCC program, your family’s income eligi-
bility and copayment is determined by:
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(1) Your family size as defined under WAC 388-292-
0010;

(2) Your average monthly income as calculated under
WAC 388-292-0040;

(3) Your family’s average monthly income as compared
to the Federal Poverty Level (FPL); and

(4) Your family’s average monthly income as compared
to the copay chart defined in WAC 388-290-0075(3).

(5) If your family’s income is above the FPL as defined
in WAC 388-290-0075(3), your family is not eligible for the
SCC program.

NEW SECTION

WAC 388-292-0055 When might my SCC program
copayment change? Your SCC program copayment could
change when:

(1) Your family size increases or decreases; or

(2) You are reauthorized for the SCC program and your
new average monthly income places you in a different copay-
ment category.

(3) There is a mass change in subsidy benefits due to a
change in law or program funding.

RIGHTS AND RESPONSIBILITIES

NEW SECTION

WAC 388-292-0060 What rights do 1 have when I
apply for or receive SCC program subsidies? When you
apply for or receive SCC program subsidies, you have the
right to:

(1) Be treated politely and fairly - without regard to race,
color, age, gender, sexual orientation, religion, creed, politi-
cal affiliation, national origin, or disability (physical, mental
Or sensory);

(2) Have an application accepted and acted upon within
thirty days;

(3) Be informed, in writing, of your legal rights and
responsibilities related to SCC program subsidies, in your
language;

(4) Have your information held confidentially except
when required by federal or state regulations to be shared
with other agencies;

(5) Get a written notice, at least ten days before changes
are made to lower or stop SCC program subsidy payments
except in WAC 388-292-0150;

(6) Ask for a fair hearing if you do not agree with your
eligibility decision;

(7) Ask a supervisor or administrator to review a deci-
sion or action affecting your SCC program subsidies without
affecting the right to a fair hearing;

(8) Have interpreter or translator service for SCC pro-
gram matters within a reasonable amount of time and at no
cost to you;

(9) Be allowed to choose your provider as long as the
provider meets the requirements in WAC 388-292-0085; and

(10) Refuse to speak to a fraud early detection (FRED)
investigator from the division of fraud investigations. You
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do not have to let an investigator into your home at that time.
You may ask the investigator to come back. This request will
not affect your eligibility for SCC program subsidies.

NEW SECTION

WAC 388-292-0065 What responsibilities do I have
when I apply for or receive SCC program subsidies?
When you apply for or receive SCC program subsidies you
have a responsibility to:

(1) Give the SCC program authorizing worker the infor-
mation necessary to determine your eligibility and authorize
child care subsidies correctly;

(2) Choose a provider who meets requirements of WAC
388-292-0085 and make your own child care arrangements;

(3) Pay, or make arrangements to have someone pay,
your SCC program copayment directly to your child care pro-
vider;

(4) Sign your child in and out of care each day with your
full legal signature if the care is provided by a child care cen-
ter;

(5) Notify the SCC program authorizing worker before
changing providers;

(6) Notify the SCC program authorizing worker within
ten days if:

(a) Your work status, work hours, or employer changes;

(b) You need to change the hours of child care;

(c) You receive TANF assistance;

(d) Your children become eligible for a migrant headstart
program;

(e) Your household size changes, such as any family
member moves in or out of your home;

(f) Your home address or telephone number changes; or

(g) Your amount of child support paid out or received
changes

(7) Cooperate with auditors from quality assurance and
the division of fraud investigations.

NEW SECTION

WAC 388-292-0070 Who are the SCC program staff
and what responsibilities do they have? The SCC program
staff work for community agencies who contract with DSHS
to perform SCC program authorizations. They are responsi-
ble to:

(1) Authorize SCC program subsidies for your children
based on eligibility criteria established by DSHS, as defined
in this chapter;

(2) Ask if you have received, or are currently receiving,
child care services from another subsidy program; and if you
have, receive a copy of your termination letter from that pro-
gram;

(3) Ask if you have applied, and been denied, for work-
ing connections child care; and if you have, verify your
denial from that program;

(4) Complete intake documents in your presence, based
on information you provide;

(5) Authorize payments only to a child care provider of
your choice who meets the requirements in WAC 388-292-
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0085 and who allows you to see your children whenever they
are in care;

(6) Authorize payments only when no adult in your fam-
ily is "able or available” to care for your children as defined
in WAC 388-292-0015;

(7) Give you an SCC program approved child care plan
in order to enroll your children in licensed or certified child
care;

(8) Inform you of:

(a) Your copayment amount as determined in WAC 388-
292-0050 and defined in WAC 388-290-0075(3);

(b) Your rights and responsibilities under the SCC pro-
gram when you apply or reapply;

(c) The types of child care providers the SCC program
can pay;

(d) The community resources that can help you select
child care when needed;

(e) Other options for child care subsidies, if you do not
qualify for SCC program subsidies; and

() Your rights to a fair hearing under the SCC program;

(9) Respond to you within ten days if you report a change
of circumstance that affects your SCC program eligibility or
subsidies; and

(10) Authorize child care payments promptly.

NEW SECTION

WAC 388-292-0075 Do I have the right to ask for a
hearing regarding SCC program subsidy payments, and
how do I request one? You have the right to request a hear-
ing regarding your SCC program subsidy payments under
chapter 388-02 WAC:

(1) On any action affecting your SCC program subsidy
payments, except for mass changes that result from a change
in policy or law.

(2) By writing to the Office of Administrative Hearings,
919 Lakeridge Way SW, PO Box 42488, Olympia WA
98504-2488 within ninety days of the date any decision of an
action is received.

NEW SECTION

WAC 388-292-0080 Can I use SCC programs subsi-
dies while waiting for the outcome of a hearing, and when
might it need to be repaid? (1) You can use SCC program
subsidies while waiting for the outcome of a hearing, if you
are currently authorized for the SCC program and:

(a) You request a hearing:

(i) On or before the effective date of an action; or

(ii) No more than ten days after you are sent a notice of
adverse action.

"Adverse action' means an action to reduce or termi-
nate your SCC subsidies.

(b) You request payments for child care payable to an
eligible provider (under WAC 388-292-0100 and 388-292-
0085).

(2) If you lose a hearing, any SCC program subsidies you
use between the date of the adverse action and the date of the
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hearing or hearing decision is an overpayment to you and will
need to be repaid to DSHS.

PAYABLE SERVICES AND RATES

NEW SECTION

WAC 388-292-0085 What child care providers can I
choose under the SCC program? To receive payment under
the SCC program, the child care provider you choose must
be:

(1) Licensed as required by chapter 74.15 RCW;

(a) Family child care homes; and

(b) Child day care centers.

(2) Exempt from licensing but certified by DSHS;

(a) Tribal child care facilities that meet the requirements
of tribal law;

(b) Child care facilities on a military installation; and

(c) Child care facilities operated on public school prop-
erty by a school district.

(3) Seasonal day camps that contract with DSHS to pro-
vide subsidized child care and are:

(a) Of a duration of three months or less;

(b) Engaged primarily in recreational or educational
activities; and

(c) Accredited by the American Camping Association
(ACA).

NEW SECTION

WAC 388-292-0090 When are the DSHS child care
subsidy rates, used by the SCC program in this chapter,
effective? DSHS child care subsidy rates in this chapter are
effective as of the date stated in WAC 388-290-0180, when
your family:

(1) Is newly authorized to receive child care subsidies;

(2) Has a household change that requires your authoriza-
tion to be updated; or

(3) Is reauthorized to continue receiving child care sub-
sidies.

NEW SECTION

WAC 388-292-0095 What DSHS child care subsidy
rate does the SCC program use when my child is five year
old? The DSHS child care subsidy rate paid by the SCC pro-
gram for child care for a five year old child is:

(1) The preschool rate for a child who has not entered
kindergarten; or

(2) The school-age rate for a child who has entered kin-
dergarten.

NEW SECTION

WAC 388-292-0100 What services can be authorized
for the SCC program, and at what rates? The SCC pro-
gram authorizes payments to licensed/certified child care
providers for:
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(1) Basic child care either full day or half day, at rates
listed in WAC 388-290-0200 and 388-290-0205:

(a) A full day of child care is authorized when care is
needed for five to ten hours per day;

(b) A half day of child care is authorized when care is
needed for less than five hours per day;

(2) A registration fee, according to WAC 388-290-0245
(1) and (2);

(3) An infant bonus, according to WAC 388-290-0250,
providing an infant bonus for that infant has not previously
been paid to the provider by another DSHS subsidy program;
and

(4) Special needs care when the child has a documented
special need and a documented need for a higher level of
care, according to WAC 388-290-0220, 388-290-0225, and
388-290-0230.

NEW SECTION

WAC 388-292-0102 When can my child care pro-
vider charge me more than the amount authorized by the
SCC program? Your child care provider may charge you
more than the amount authorized by the SCC program for
child care services when:

(1) You are late picking up your child at the customary
time due to personal reasons (i.e., shopping, appointments,
etc.);

(2) You pick up your child after the provider’s operating
hours and the provider has a policy to charge all families an
after hour charge;

(3) You request an optional enrichment program for your
child and all parents who want it have to pay extra (i.e., gym-
nastics, swimming, dancing, etc.); or

(4) You pay the co-payment later than agreed upon and
the provider has a late fee policy for all families.

NEW SECTION

WAC 388-292-0105 When can additional SCC pro-
gram subsidy payments be authorized? Additional SCC
program subsidy payments can be authorized for more than
the basic DSHS child care subsidy daily rate when:

(1) Needed to accommodate a family’s work schedule;

(2) Employer verification of work schedule is presented;
and

(3) The child care provider has a written policy to charge
all clients additional money for child care provided more than
ten hours per day; or

(4) Child care is not available at the DSHS daily rate
within a reasonable distance, in which case the provider’s
usual daily rate is authorized.

NEW SECTION

WAC 388-292-0110 What additional SCC program
subsidy payments can be authorized? The following addi-
tional SCC program subsidy payments may be authorized for
your approved activities, if justified by your employer verifi-
cation:
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(1) "Extended hour child care" may be authorized, for
families whose fluctuating overtime work schedules require
more than ten hours per day, up to a maximum of one hun-
dred twenty hours per month. Care is authorized at the pro-
vider’s usual and customary rate for the time needed - or at
the DSHS maximum hourly subsidy rate represented in the
chart below, whichever is less.

CHILD CARE CENTER
Centers in Benton, Walla Walla and Whitman
Counties paid at Region 6 rates
Infants Toddler

(under 12 (12t0 29 Preschool School-age

months) months) (30 to 5 years){(5 to 12 years)
Region 1 $4.00 $3.90 $3.22 $3.22
Region 2 $4.25 $3.60 $3.48 $2.75
Region 3 $4.30 $4.39 $3.75 $4.50
Region 6 $4.64 $3.75 $3.27 $3.25

FAMILY HOMES

Region 1 $2.67 $2.50 $2.38 $2.50
Region 2 $3.00 $2.78 $2.50 $2.88
Region 3 $3.50 $3.00 $2.89 $3.33

(2) "Additional hour child care" may be authorized, for
families whose nonfluctuating work schedules require more
than ten hours of care per day, at the provider’s usual and cus-
tomary rate for the time needed - or at the DSHS maximum
half-day subsidy rate, whichever is less (under WAC 388-
290-0200 and 388-290-0205).

(3) "Weekend child care" may be authorized at rates
under WAC 388-290-0200 and 388-290-0205 if child care is
needed more than five days a week.

START DATES

NEW SECTION

WAC 388-292-0115 If I am determined eligible for
the SCC program, when does my child care subsidy
begin? Your SCC program subsidy will begin according to
the following situations:

(1) If you are determined eligible before your employ-
ment starts, your subsidy begins on the first day of your job
that your children are in approved child care;

(2) If you are determined eligible after your job begins
because:

(a) You requested an appointment before your job started
but were denied one, your subsidy begins on the first day of
your job that your children were in approvable child care;

(b) You did not provide all necessary documents when
requested, your subsidy begins on the first day after you are
determined eligible for the program, that you work and your
children are in authorized child care.

(c) You did not request an appointment until after your
job began, your subsidy begins on the first day after you are
determined eligible for the program, that you work and your
children are in authorized child care.
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NEW SECTION

WAC 388-292-0120 Can I be authorized for the SCC
program before I start a job? You may be pre-authorized
for the SCC program, before your job starts, if:

(1) You are meet all eligibility criteria for the SCC pro-
gram; and

(2) You have employment verification that shows a
future start date.

NEW SECTION

WAC 388-292-0125 I am pre-authorized for the SCC
program, when do my SCC program child care subsidies
begin? If you are pre-authorized for the SCC program, your
SCC program child care subsidies begin according to the fol-
lowing conditions:

(1) If you are pre-authorized, AND you present verifica-
tion of the date your employment starts to the SCC program
authorizing worker within thirty days of your intake inter-
view, your subsidy payments can begin:

(a) The day you present your documentation; or

(b) A maximum of fourteen days prior to the day you
present the documentation, if you were working and your
children were in approvable child care.

(2) If you are pre-authorized but no verification of an
employment start date is provided to the SCC program autho-
rizing worker within thirty days of the pre-authorization, no
subsidy payments can be made. Your pre-authorization is
closed and you must reapply to the SCC program.

NEW SECTION

WAC 388-292-0130 IfI am reauthorized for the SCC
program, when do my SCC program subsidies begin? If
you are reauthorized for the SCC program:

(1) Your SCC program child care subsidies will:

(a) Continue without a break if your review eligibility
information is received no later than ten days after your pre-
vious eligibility period ends; or

(b) Begin the date your review eligibility information is
stamped as received, if received more than ten days after your
previous eligibility period ends.

(2) You will be informed of your eligibility for continued
SCC program subsidies based on your review information.

REVIEW PROCESS

NEW SECTION

WAC 388-292-0135 When are my eligibility and co-
payment information for the SCC program looked at?
Your eligibility and co-payment information for the SCC
program are looked at:

(1) When you apply for the SCC program; and

(2) At least every six months.
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NEW SECTION

WAC 388-292-0140 How are my SCC program sub-
sidies reauthorized and when may they continue? (1)
Your SCC program subsidies are reauthorized by the SCC
program authorizing worker who reviews your SCC program
eligibility and will:

(a) Request information related to your continued eligi-
bility, prior to the end date of your current SCC program eli-
gibility period;

(b) Review the requested information; and

(c) Determine if you are still eligible, according to DSHS
established criteria.

(2) Your SCC program subsidies may continue if:

(a) You meet all program, income and work criteria for
the SCC program as described in chapter 388-292 WAC;

(b) Your provider is eligible for payment under WAC
388-292-0085.

ADVANCE AND ADEQUATE NOTICE

NEW SECTION

WAC 388-292-0145 When might I receive advance
and adequate notice of change in my SCC program subsi-
dies? (1) You are given advance and adequate notice of
changes in your SCC program subsidies when the change:

(a) Results in a suspension, reduction, or termination of
child care subsidies; or

(b) Is not exempt from advance and adequate notice of
payment changes as noted in WAC 388-292-0150.

(2) "Advance and adequate notice,'"" means a written
notice from the SCC program authorizing agency mailed at
least ten days before the date of the intended action begins. It
includes the Washington Administrative Code (WAC) sup-
porting the action, and your right to request a fair hearing.

NEW SECTION

WAC 388-292-0150 When won’t I receive advance
and adequate notice of changes in my SCC program sub-
sidies? You will not receive advance and adequate notice of
changes in your SCC program subsidies when:

(1) You tell the SCC program authorizing worker you no
longer want SCC program subsidies;

(2) Your eligibility review results in a change to your
child care subsidies;

(3) You are authorized for duplicate child care subsidies;

(4) Your whereabouts are unknown to the SCC program
authorizing worker; or

(5) There is a mass change in subsidy benefits due to a
change in law or program funding.

OVERPAYMENT NOTICES

NEW SECTION

WAC 388-292-0155 What is an overpayment and
when might I receive one? (1) An overpayment is payment
for ineligible child care services;
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(2) You may receive a client overpayment notice,
regardless if you are a current or past recipient, if:

(a) You misrepresent your eligibility for the SCC pro-
gram, or fail to report information that affects your eligibility;
or

(b) You use child care when you are not involved in
approved activities (under WAC 388-292-0020).

(3) Your overpayment is written by DSHS and you are
expected to pay it back.

(a) Overpayments are written starting the date that child
care subsidies were paid but were not eligible at that payment
amount;

(b) DSHS reduces the overpayment by the amount of an
underpayment when applicable.

NEW SECTION

WAC 388-292-0160 When might a child care pro-
vider receive an overpayment? (1) A child care provider
may receive a vendor overpayment notice when they receive
ineligible payments. This includes payments for:

(a) Child care that was not provided;

(b) Services that are not allowed; or

(¢) Child care that is not supported by the provider’s
attendance records.

(2) The provider’s overpayment is written by DSHS and
the child care provider is expected to pay it back.

(a) Overpayments are written starting the date that child
care subsidies were over paid.

(b) DSHS reduces the overpayment by the amount of an

* underpayment when applicable.

REPEALER

The following section of the Washington Administrative
Code is repealed:

Subsidized child care for sea-
sonal workers.

WAC 388-165-130

WSR 03-09-035
WITHDRAWAL OF PROPOSED RULES
DEPARTMENT OF AGRICULTURE
[Filed April 8, 2003, 8:32 a.m.]

The department is formally withdrawing its proposed
amendment to WAC 16-229-200 that added subsection (3).
This amendment was proposed in WSR 03-05-075 on Febru-
ary 18, 2003. Public hearings on the proposed amendment
were held on March 25, 2003. After reviewing the public
comments on the proposed amendment, the department has
decided to withdraw it.

Bob Arrington, Assistant Director

Pesticide Management Division

Proposed
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PROPOSED RULES
DEPARTMENT OF
SOCIAL AND HEALTH SERVICES
(Aging and Disability Services Administration)
{Filed April 8, 2003, 4:34 p.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 02-
11-064.

Title of Rule: Medically needy residential waiver pro-
gram, amending rules in chapter 388-71 WAC and WAC
388-515-1540.

Purpose: To adopt rules within chapters 388-71 and
388-515 WAC to establish the medically needy residential
waiver (MINRW) program. Amending, clarifying, and reor-
ganizing COPES (community options program entry system)
rules to:

. Comply with the Governor's Executive Order 97-02
and the Secretary's Order on Regulatory Improvement;

. Reflect changes in program requirements and/or
options.

Enrolled HB 1341 (chapter 269, Laws of 2001) autho-
rized DSHS to develop a new waiver program for individuals
in need of long-term care services in the community. The
legislation specifically requires the department to adopt rules
to establish eligibility criteria, applicable income standards,
and specific waiver services to be provided. This change is
also necessary to reflect amendments to the COPES waiver.

This amendment is necessary to implement two-year old
legislation and will result in budget savings, will afford cli-
ents choice in their long-term care, and will result in more
efficient care and increased service delivery. These WACs
have already been filed as an emergency rule, WSR 03-05-
098, effective March 17, 2003. This current process is to
implement permanent adoption.

Statutory Authority for Adoption: SHB 1341 (chapter
269, Laws of 2001), RCW 74.09.700, chapter 74.39 RCW,
RCW 74.08.090, 74.04.050, and 74.09.575.

Statute Being Implemented: SHB 1341 (chapter 269,
Laws of 2001), RCW 74.09.700, chapter 74.39 RCW, RCW
74.08.090, 74.04.050, and 74.09.575.

Summary: See Purpose above.

Reasons Supporting Proposal: See Purpose above.

Name of Agency Personnel Responsible for Drafting,
Implementation and Enforcement: Kristi Knudsen, P.O. Box
45600, Olympia, WA 98504-5600, (360) 725-2537.

Name of Proponent: Department of Social and Health
Services, governmental.

Rule is not necessitated by federal law, federal or state
court decision.

Explanation of Rule, its Purpose, and Anticipated
Effects: This amendment is necessary to implement two-year
old legislation and will result in budget savings, will afford
clients choice in their long-term care, and will result in more
efficient care and increased service delivery. This new pro-
gram will allow individuals who cannot afford community
residential care and who do not wish to go into a nursing
facility, access to long-term care that they could otherwise
not afford.
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Proposal Changes the Following Existing Rules: Pro-
posed amendments establish eligibility criteria, applicable
income standards, and specific medically needy residential
waiver services to be provided. This change is also necessary
to reflect amendments to the COPES waiver.

No small business economic impact statement has been
prepared under chapter 19.85 RCW. The department has
determined that no small businesses will be affected by this
change.

RCW 34.05.328 does not apply to this rule adoption.
Under RCW 34.05.328 (5)(b)(vii) these amendments are
exempt from this requirement. The rules relate only to DSHS
client medical or financial eligibility.

Hearing Location: Blake Office Park (behind Goodyear
Courtesy Tire), 4500 10th Avenue S.E., Rose Room, Lacey,
WA 98503, on May 27, 2003, at 10:00 a.m.

Assistance for Persons with Disabilities: Contact Andy
Fernando, DSHS Rules Coordinator, by May 23, 2003, phone
(360) 664-6094, TTY (360) 664-6178, e-mail fernaax
@dshs.wa.gov.

Submit Written Comments to: Identify WAC Numbers,
DSHS Rules Coordinator, Rules and Policies Assistance
Unit, P.O. Box 45850, Olympia, WA 98504-5850, fax (360)
664-6185, e-mail fernaax @dshs.wa.gov, by 5:00 p.m., May
27,2003.

Date of Intended Adoption: Not earlier than May 28,
2003.

April 7, 2003
Brian H. Lindgren, Manager
Rules and Policies Assistance Unit

NEW SECTION

WAC 388-515-1540 Medically needy residential
waiver (MNRW) effective March 17, 2003. This section
describes the financial eligibility requirements for waiver ser-
vices under the medically needy residential waiver (MNRW)
and the rules used to determine a client’s responsibility in the
total cost of care.

(1) To be eligible for MNRW, a client must meet the fol-
lowing conditions:

(a) Does not meet financial eligibility for Medicaid Per-
sonal Care or the COPES program;

(b) Is eighteen years of age or older;

(c) Meets the SSI related criteria described in WAC 388-
511-1105(1);

(d) Requires the level of care provided in a nursing facil-
ity as described in WAC 388-71-0700;

(e) In the absence of waiver services described in WAC
388-71-0410 and 388-71-0415, would continue to reside in a
medical facility as defined in WAC 388-513-1301, or will
likely be placed in one within the next thirty days;

(f) Has attained institutional status as described in WAC
388-513-1320;

(g) Has been determined to be in need of waiver services
as described in WAC 388-71-0442;

(h) Lives in one of the following department-contracted
residential facilities:

(i) Licensed adult family home (AFH);
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(ii) Assisted living (AL) facility; or

(iii) Enhanced Adult Residential Care (EARC) facility.

(i) Is not subject to a penalty period of ineligibility for
the transfer of an asset as described in WAC 388-513-1364,
388-513-1365 and 388-513-1366; and

(j) Meets the resource and income requirements
described in subsections (2) through (6).

(2) The department determines a client’s nonexcluded
resources under MNRW as described in WAC 388-513-1350
(1) through (4)(a) and WAC 388-513-1360;

(3) Nonexcluded resources, after disregarding excess
resources described in (4), must be at or below the resource
standard described in WAC 388-513-1350 (1) and (2).

(4) In determining a client’s resource eligibility, the
department disregards excess resources above the standard
described in subsection (3) of this section:

(a) In an amount equal to incurred medical expenses
such as:

(i) Premiums, deductibles, and co-insurance/co-payment
charges for health insurance and Medicare premiums;

(ii) Necessary medical care recognized under state law,
but not covered under the state’s Medicaid plan; or

(iii) Necessary medical care covered under the state’s
Medicaid plan.

(b) As long as the incurred medical expenses:

(i) Are not subject to third-party payment or reimburse-
ment;

(ii) Have not been used to satisfy a previous spend down
liability;

(iii) Have not previously been used to reduce excess
resources;

(iv) Have not been used to reduce client responsibility
toward cost of care; and

(v) Are amounts for which the client remains liable.

(5) The department determines a client’s countable
income under MNRW in the following way:

(a) Considers income available described in WAC 388-
513-1325 and 388-513-1330 (1), (2), and (3);

(b) Excludes income described in WAC 388-513-1340;

(c) Disregards income described in WAC 388-513-1345;

(d) Deducts monthly health insurance premiums, except
Medicare premiums.

(6) If the client’s countable income is:

(a) less than the residential facility’s department-con-
tracted rate, based on an average of 30.42 days in a month the
client may qualify for MNRW subject to availability per
WAC 388-71-0465;

(b) more than the residential facility’s department-con-
tracted rate, based on an average of 30.42 days in a month the
client may qualify for MNRW when they meet the require-
ments described in subsections (7) through (9), subject to
availability per WAC 388-71-0465.

(7) The portion of a client’s countable income over the
department-contracted rate is called "excess income."”

(8) A client who meets the requirements for MNRW
chooses a three or six month base period. The months must
be consecutive calendar months.
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(9) A client who has or will have "excess income" is not
eligible for MNRW until the client has medical expenses
which are equal in amount to that excess income. This is the
process of meeting "spenddown.” The excess income from
each of the months in the base period is added together to
determine the total "spenddown” amount.

(10) Medical expenses described in subsection (4) of this
WAC may be used to meet spenddown if not already used in
subsection (4) of this WAC to disregard excess resources or
to reduce countable income as described in subsection (5)(d).

(11) In cases where spenddown has been met, medical
coverage begins the day services are authorized.

(12) The client’s income that remains after determining
available income in WAC 388-513-1325 and 388-513-1330
(1), (2), (3) and excluded income in WAC 388-513-1340 is
paid towards the cost of care after deducting the following
amounts in the order listed:

(a) An earmed income deduction of the first sixty-five
dollars plus one-half of the remaining earned income;

(b) Personal needs allowance (PNA) described in WAC
388-515-1505 (7)(b);

(c) Medicare and health insurance premiums not used to
meet spenddown or reduce excess resources;

(d) Incurred medical expenses described in (4) not used
to meet spenddown or reduce excess resources.

AMENDATORY SECTION (Amending WSR 02-21-098,

filed 10/21/02, effective 11/21/02)

WAC 388-71-0194 Home and community services—
Nursing services. (1) A registered nurse will review the plan
of care for all Medicaid personal care clients.

(2) Upon department or designee referral, a registered
nurse will consult about or visit a Community Options Pro-
gram Entry System client, Medically Needy Residential

waiver client or a Medicaid personal care client to perform a

nursing service which may include the following activities:

(a) Nursing assessment/reassessment;

(b) Instruction to care providers and clients;

(¢) Care coordination;

(d) Evaluation.

(3) The frequency and scope of the nursing service will
be based on individual client need and will be provided as
outlined in a nursing service design developed in coordina-
tion with each area agency on aging. Each design will include
critical indicators of the need for the nursing service and must
be approved by the following divisions as appropriate: aging
and adult services administration, developmental disabilities,
children’s administration and mental health.

(4) This nursing service will not be provided if activities
duplicate services that the client is receiving from some other
resource. Coordination and/or referrals to appropriate health
care providers will occur as necessary.

(5) The registered nurse providing this service will not
perform skilled treatment except in the event of an emer-
gency. The need for any skilled medical or nursing treat-
ments will be referred to a health care provider, a home health
agency or a contracted delegating nurse.

(6) The registered nurse must document the result of the
nursing service provided on a department-approved form.
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The registered nurse provides a copy to the staff who has case
management responsibility.

AMENDATORY SECTION (Amending WSR 02-21-098,
filed 10/21/02, effective 11/21/02)

WAC 388-71-0202 Long-term care services—Defini-
tions. The department shall use the definition in this section
for long-term care services.

"Long-term care services'’ means the services admin-
istered directly or through contract by the aging and adult ser-
vices administration of the department, including but not lim-
ited to nursing facility care and home and community ser-
vices.

"Aged person’' means a person sixty-five years of age
or older.

"Agency provider' means a licensed home care agency
or a licensed home health agency having a contract to provide
long-term care personal care services to a client in the client’s
own home.

"Application" means a written request for medical
assistance or long-term care services submitted to the depart-
ment by the applicant, the applicant’s authorized representa-
tive, or, if the applicant is incompetent or incapacitated,
someone acting responsibly for the applicant. The applicant
shall submit the request on a form prescribed by the depart-
ment.

"Assessment'' or ''reassessment'’ means an inventory
and evaluation of abilities and needs based on an in-person
interview in the client’s own home or other place of resi-
dence.

"Attendant care'" means the chore personal care ser-
vice provided to a grandfathered client needing full-time care
due to the client’s need for:

(1) Assistance with personal care; or

(2) Protective supervision due to confusion, forgetful-
ness, or lack of judgment. Protective supervision does not
include responsibilities a legal guardian should assume such
as management of property and financial affairs.

""Authorization' means an official approval of a depart-
mental action, for example, a determination of client eligibil-
ity for service or payment for a client’s long-term care ser-
vices.
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"Blind person' means a person determined blind as
described under WAC 388-511-1105 by the division of dis-
ability determination services of the medical assistance
administration.

"Categorically needy'' means the financial status of a
person as defined under WAC 388-503-0310.

"Client'' means an applicant for service or a person cur-
rently receiving services.

"Community residence' means:

(1) The client’s ""own home" as defined in this section;
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(2) Licensed adult family home under department con-
tract;

(3) Licensed boarding home under department contract;

(4) Licensed children’s foster home;

(5) Licensed group care facility, as described in chapter
388-148 WAC; or

(6) Shared living arrangement as defined in this section.

"Community spouse’ means a person as described
under WAC 388-513-1365 (1)(b).

"Companionship'' means the activity of a person in a
client’s own home to prevent the client’s loneliness or to
accompany the client outside the home for other than per-
sonal care services.

"Contracted program' means services provided by a
licensed and contracted home care agency or home health
agency.

"COPES" means community options program entry
system.

"Department'’ means the state department of social and
health services.

"Direct personal care services'' means verbal or phys-
ical assistance with tasks involving direct client care which
are directly related to the client’s handicapping condition.
Such assistance is limited to allowable help with the tasks of
ambulation, bathing, body care, dressing, eating, personal
hygiene, positioning, self-medication, toileting, transfer, as
defined in "personal care services'' below.

"Disabled"” means a person determined disabled as
described under WAC 388-511-1105 by the division of dis-
ability determination services of the medical assistance
administration.

"Disabling condition' means a condition which pre-
vents a person from self-performance of personal care tasks
without assistance.

"Estate recovery'' means the department’s activity in
recouping funds after the client’s death which were expended
for long-term care services provided to the client during the
client’s lifetime per WAC 388-527-2742.

"Grandfathered client" means a chore personal care
services client approved for either:

(1) Attendant care services provided under the chore per-
sonal care program when these services began before April 1,
1988; and

(2) Family care services provided under the chore per-
sonal care program when these services began before Decem-
ber 14, 1987; and ‘

(3) The client was receiving the same services as of June
30, 1989.

"Home health agency'' means a licensed:

(1) Agency or organization certified under Medicare to
provide comprehensive health care on a part-time or intermit-
tent basis to a patient in the patient’s place of residence and
reimbursed through the use of the client’s medical identifica-
tion card; or

(2) Home health agency, certified or not certified under
Medicare, contracted and authorized to provide:

(a) Private duty nursing; or
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(b) Skilled nursing services under an approved Medicaid
waiver program.

""Household assistance'' means assistance with inciden-
tal household tasks provided as an integral, but subordinate
part of the personal care furnished directly to a client by and
through the long-term care programs as described in this
chapter. Household assistance is considered an integral part
of personal care when such assistance is directly related to the
client’s medical or mental health condition, is reflected in the
client’s service plan, and is provided only when a client is
assessed as needing personal care assistance with one or more
direct personal care tasks. Household assistance tasks include
travel to medical services, essential shopping, meal prepara-
tion, laundry, housework, and wood supply.

"Income" means "income' as defined under WAC
388-500-0005.

"Individual provider'' means a person employed by a
community options program entry system (COPES) or Med-
icaid personal care client when the person:

(1) Meets or exceeds the qualifications as defined under
WAC 388-71-0500 through 388-71-0580;

(2) Has signed an agreement to provide personal care
services to a client; and

(3) Has been authorized payment for the services pro-
vided in accordance with the client’s service plan.

"Individual provider program (IPP)" means a method
of chore personal care service delivery where the client
employs and supervises the chore personal care service pro-
vider.

"Institution" means an establishment which furnishes
food, shelter, medically-related services, and medical care to
four or more persons unrelated to the proprietor. "Institu-
tion'' includes medical facilities, nursing facilities, and insti-
tutions for the mentally retarded, but does not include correc-
tional institutions.

"Institutional eligible client" means a person whose
eligibility is determined under WAC 388-513-1315. "Insti-
tutionalized client” means the same as defined in WAC
388-513-1365(f).

"Institutional spouse' means a person described under
WAC 388-513-1365 (1)(e).

""Medicaid" means the federal aid Title XIX program
under which medical care is provided to:

(1) Categorically needy as defined under WAC 388-503-
0310; and

(2) Medically needy as defined under WAC 388-503-
0320.

"Medical assistance' means the federal aid Title XIX
program under which medical care is provided to the categor-
ically needy as defined under WAC 388-503-0310 and 388-
503-1105.

"Medical institution'' means an institution defined
under WAC 388-500-0005.

""Medically necessary' and "medical necessity' mean
the same as defined under WAC 388-500-0005.

""Medically oriented tasks" means direct personal care
services and household assistance provided as an integral but
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subordinate part of the personal care and supervision fur-
nished directly to a client.

"Mental health professional' means a person defined
under WAC 388-865-0150.

"Own home' means the client’s present or intended
place of residence:

(1) In a building the client rents and the rental is not con-
tingent upon the purchase of personal care services as defined
in this section; or

(2) In a building the client owns; or

(3) In a relative’s established residence; or

(4) In the home of another where rent is not charged and
residence is not contingent upon the purchase of personal
care services as defined in this section.

"Personal care aide" means a person meecting the
department’s qualification and training requirements and pro-
viding direct ((Medieaid)) personal care services to a client.
The personal care aide may be an employee of a contracted
agency provider or may be an individual provider employed
by the ((Medieaid-personal-care)) client.

"Personal care services'' means both physical assis-
tance and/or prompting and supervising the performance of
direct personal care tasks and household tasks, as listed in (1)
through (17) of this subsection. Such services may be pro-
vided for clients who are functionally unable to perform all or
part of such tasks or who are incapable of performing the
tasks without specific instructions. Personal care services do
not include assistance with tasks performed by a licensed
health professional.

(1) "Ambulation' means assisting the client to move
around. Ambulation includes supervising the client when
walking alone or with the help of a mechanical device such as
a walker if guided, assisting with difficult parts of walking
such as climbing stairs, supervising the client if client is able
to propel a wheelchair if guided, pushing of the wheelchair,
and providing constant or standby physical assistance to the
client if totally unable to walk alone or with a mechanical
device.

(2) "Bathing" means assisting a client to wash. Bathing
includes supervising the client able to bathe when guided,
assisting the client with difficult tasks such as getting in or
out of the tub or washing back, and completely bathing the
client if totally unable to wash self.

(3) "Body care' means assisting the client with exer-
cises, skin care including the application of nonprescribed
ointments or lotions, changing dry bandages or dressings
when professional judgment is not required and pedicure to
trim toenails and apply lotion to feet. In adult family homes
or in licensed boarding homes contracting with DSHS to pro-
vide assisted living services, dressing changes using clean
technique and topical ointments must be delegated by a reg-
istered nurse in accordance with chapter 246-840 WAC.
"Body care'' excludes:

(a) Foot care for clients who are diabetic or have poor
circulation; or

(b) Changing bandages or dressings when sterile proce-
dures are required.

(4) "Dressing” means assistance with dressing and
undressing. Dressing includes supervising and guiding client
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when client is dressing and undressing, assisting with diffi-
cult tasks such as tying shoes and buttoning, and completely
dressing or undressing client when unable to participate in
dressing or undressing self.

(5) "Eating" means assistance with eating. Eating
includes supervising client when able to feed self if guided,
assisting with difficult tasks such as cutting food or buttering
bread, and feeding the client when unable to feed self.

(6) "Essential shopping'' means assistance with shop-
ping to meet the client’s health care or nutritional needs. Lim-
ited to brief, occasional trips in the local area to shop for food,
medical necessities, and household items required specifi-
cally for the health, maintenance, and well-being of the cli-
ent. Essential shopping includes assisting when the client can
participate in shopping and doing the shopping when the cli-
ent is unable to participate.

(7) "Housework'' means performing or helping the cli-
ent perform those periodic tasks required to maintain the cli-
ent in a safe and healthy environment. Activities performed
include such things as cleaning the kitchen and bathroom,
sweeping, vacuuming, mopping, cleaning the oven, and
defrosting the freezer, shoveling snow. Washing inside win-
dows and walls is allowed, but is limited to twice a year.
Assistance with housework is limited to those areas of the
home which are actually used by the client. This task is not a
maid service and does not include yard care.

(8) "Laundry'" means washing, drying, ironing, and
mending clothes and linens used by the client or helping the
client perform these tasks.

(9) "Meal preparation'’ means assistance with prepar-
ing meals. Meal preparation includes planning meals includ-
ing special diets, assisting clients able to participate in meal
preparation, preparing meals for clients unable to participate,
and cleaning up after meals. This task may not be authorized
to just plan meals or clean up after meals. The client must
need assistance with actual meal preparation.

(10) '""Personal hygiene'' means assistance with care of
hair, teeth, dentures, shaving, filing of nails, and other basic
personal hygiene and grooming needs. Personal hygiene
includes supervising the client when performing the tasks,
assisting the client to care for the client’s own appearance,
and performing grooming tasks for the client when the client
is unable to care for own appearance.

(11) ""Positioning’ means assisting the client to assume
a desired position, assistance in turning and positioning to
prevent secondary disabilities, such as contractures and bal-
ance deficits or exercises to maintain the highest level of
functioning which has already been attained and/or to prevent
the decline in physical functional level. (Range of motion
ordered as part of a physical therapy treatment is not
included.)

(12) "Self-medication' means assisting the client to
self-administer medications prescribed by attending physi-
cian. Self-medication includes reminding the client of when it
is time to take prescribed medication, handing the medication
container to the client, and opening a container.

(13) "'Supervision'' means being available to:
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(a) Help the client with personal care tasks that cannot be
scheduled, such as toileting, ambulation, transfer, position-
ing, some medication assistance; and

(b) Provide protective supervision to a client who cannot
be left alone because of impaired judgment.

(14) "Toileting'' means assistance with bladder or
bowel functions. Toileting includes guidance when the client
is able to care for own toileting needs, helping client to and
from the bathroom, assisting with bedpan routines, using
incontinent briefs on client, and lifting client on and off the
toilet. Toileting may include performing routine perineal
care, colostomy care, or catheter care for the client when cli-
ent is able to supervise the activities. In adult family homes or
in licensed boarding homes contracting with DSHS to pro-
vide assisted living services colostomy care and catheteriza-
tion using clean technique must be delegated by a registered
nurse in accordance with chapter 246-840 WAC.

(15) "Transfer" means assistance with getting in and
out of a bed or wheelchair or on and off the toilet or in and out
of the bathtub. Transfer includes supervising the client when
able to transfer if guided, providing steadying, and helping
the client when client assists in own transfer. Lifting the cli-
ent when client is unable to assist in their own transfer
requires specialized training.

(16) "Travel to medical services' means accompany-
ing or transporting the client to a physician’s office or clinic
in the local area to obtain medical diagnosis or treatment.

(17) "Wood supply'’ means splitting, stacking, or carry-
ing wood for the client when the client uses wood as the sole
source of fuel for heating and/or cooking. This task is limited
to splitting, stacking, or carrying wood the client has at own
home. The department shall not allow payment for a provider
to use a chain saw or to fell trees.

"Physician' means a doctor of medicine, osteopathy, or
podiatry, as defined under WAC 388-500-0005.

"Plan of care' means a ''service plan' as described
under WAC ((388-H-205)) 388-71-0205.

"Property owned'" means any real and personal prop-
erty and other assets over which the client has any legal title
or interest.

"Provider'' or ""provider of service' means an institu-
tion, agency, or person:

(1) Having a signed department agreement to furnish
long-term care client services; and

(2) Qualified and eligible to receive department pay-
ment.

"Relative'' means:

(1) For chore personal care service, a client’s spouse,
father, mother, son, or daughter;

(2) For Medicaid personal care service:

(a) ""Legally responsible relative'' means a spouse car-
ing for a spouse or a biological, adoptive, or stepparent caring
for a minor child.

(b) "Nonresponsible relative'' means a parent caring
for an adult child and an adult child caring for a parent.

"Service plan" means a plan for long-term care service
delivery as described under WAC ((388-74-205)) 388-71-
0205.
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"Shared living arrangement'' for purposes of Medic-
aid personal care means an arrangement where:

(1) A nonresponsible relative as defined in "'relative”
above is the personal care provider and resides in the same
residence with common facilities, such as living, cooking,
and eating areas; or

(2) A minor child age seventeen or younger lives in the
home of a legally responsible relative as defined in ''rela-
tive' above.

""SSI-related”” means a person who is aged, blind, or
disabled.

""Supervision'' means a person available to a long-term
care client as defined under ''personal care services."

"Supplemental Security Income (SSI)'' means the fed-
eral program as described under WAC 388-500-0005.

"Title XIX" is the portion of the federal Social Security
Act which authorizes federal funding for medical assistance
programs, e.g., nursing facility care, COPES, Medically
Needy Residential waiver and Medicaid personal care home
and community-based services.

"Transfer of resources" means the same as defined
under WAC 388-513-1365 (1)(g).

"Unscheduled tasks'' means ambulation, toileting,
transfer, positioning, and unscheduled medication assistance
as described in this chapter.

AMENDATORY SECTION (Amending WSR 02-21-098,
filed 10/21/02, effective 11/21/02)

WAC 388-71-0203 Long-term care services—Assess- -

ment of task self-performance and determination of
required assistance. (1) Purpose. The assessor as identified
in subsection (2)(a) of this section shall:

(a) Identify client strengths to maximize current
strengths and promote client independence;

(b) Evaluate physical health, functional and cognitive
abilities, social resources and emotional and social function-
ing for service planning for long-term care;

(c) Identify client values and preferences for effective
service planning based on the person’s values and lifestyles;
and

(d) Determine client’s need for informal support, com-
munity support and services, and department paid services.

(2) Assessment responsibility.

(a) Department staff or designee while assessing need for
case management shall perform the assessment.

(b) Except for adult protective service, the assessors
shall perform a separate assessment for each client.

(c) The assessors shall document the assessment on a
prescribed form.

(d) The assessors shall perform the assessment based on
an in-person interview with the client in the client’s home. A
case manager may request the assessment be conducted in
private.

(e) When performing the assessment, the assessors shall
take into account the client’s:

(i) Risk of and eligibility for nursing facility placement;
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(ii) Health status, psychological/social/cognitive func-
tioning, income and resources, and functional abilities;

(ii1) Living situation; and

(iv) Availability of alternative resources providing
needed assistance, including family, neighbors, friends, com-
munity programs, and volunteers.

(3) The adult client’s functional ability to self-perform
each personal care task and household task shall be deter-
mined using the following definitions of the assistance
required:

(a) Ambulation:

(i) Independent. The client is mobile, with or without an
assistive device, both inside and outside the household with-
out the assistance of another person.

(ii) Minimal. The client is mobile inside without assis-
tance but needs the assistance of another person outside; or
the client needs occasional assistance of another person
inside, and usually needs assistance of another person out-
side.

(iii) Substantial. The client is only mobile with regular
assistance of another person both inside and outside.

(iv) Total. The client is not mobile.

(b) Bathing:

(i) Independent. The client can bathe self.

(ii) Minimal. The client requires oversight help or
reminding only. The client can bathe without assistance or
supervision, but must be reminded some of the time; or the
client cannot get into the tub alone and physical help is lim-
ited to stand-by assist only.

(iii) Substantial. The client requires physical help in a
large part of the bathing activity, for example, to lather, wash,
and/or rinse own body or hair.

(iv) Total. The client is dependent on others to provide a
complete bath.

(c) Body care:

(i) Independent. The client can apply ointment, lotion,
change bandages or dressings, and perform exercises without
assistance.

(ii) Minimal. The client requires oversight help or
reminding only, or requires occasional assistance.

(iii) Substantial. The client requires limited physical help
to apply ointment, lotion, or to perform dry bandage or dress-
ing change.

(iv) Total. The client is dependent on others to perform
all required body care.

(d) Dressing:

(i) Independent. The client can dress and undress without
assistance or supervision.

(ii) Minimal. The client can dress and undress, but may
need to be reminded or supervised to do so on some days; the
client can assist dressing and undressing, but frequently or
most of the time needs some physical assistance.

(iii) Substantial. The client always needs assistance to do
parts of dressing and undressing.

(iv) Total. The client is dependent on others to do all
dressing and undressing.

(e) Eating:

(i) Independent. The client can feed self, chew and swal-
low solid foods without difficulty, or can feed self by stom-
ach tube or catheter.
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(ii) Minimal. The client:

(A) Can feed self, chew and swallow foods, but needs
reminding to maintain adequate intake;

(B) May need food cut up;

(C) Can feed self only if food is brought to the client.

(iii) Substantial. The client:

_(A) Can feed self but needs standby assistance for occa-
sional gagging, choking, or swallowing difficulty; or

(B) Needs reminders/assistance with adaptive feeding
equipment; or

(C) Must be fed some or all food by mouth by another
person.

(iv) Total. The client must be totally fed by another per-
son and/or frequently gags or chokes due to difficulty in
swallowing; or the client must be fed by another person by
stomach tube or by venous access.

(f) Essential shopping:

(i) Independent. The client can drive and is licensed or
the client is capable of using public transportation.

(i) Minimal. The client can use available transportation
and does not need assistance with shopping, but needs
instructions or physical assistance to get to or from transpor-
tation vehicle.

(iii) Substantial. The client is dependent on being accom-
panied or helped by others to access community shops and
needs assistance with shopping.

(iv) Total. The client is totally dependent on others to do
essential shopping.

(g) Housework:

(i) Independent. The client can perform essential house-
work.

(ii) Minimal. The client needs assistance or needs cuing
or supervision in self-performance of essential housework
one or two times per month in client use areas.

(iii) Substantial. The client needs weekly assistance of
another with essential housework in client use areas.

(iv) Total. The client is dependent on others to do all
housework in client use areas.

(h) Laundry:

(i) Independent. The client is capable of using available
laundry facilities.

(ii) Minimal. The client is physically capable of using
laundry facilities, but requires cuing and/or supervision.

(iii) Substantial. The client is not able to use laundry
facilities without physical assistance.

(iv) Total. The client is dependent upon others to do all
laundry.

(i) Meal preparation:

(i) Independent. The client can prepare and cook
required meals.

(i) Minimal. The client requires some instruction or
physical assistance to prepare meals.

(iii) Substantial. The client can participate but needs sub-
stantial assistance to prepare meals.

(iv) Total. The client cannot prepare or participate in
preparation of meals.

(j) Personal hygiene:

(i) Independent. The client can manage personal hygiene
and grooming tasks on a regular basis.
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(i) Minimal. The client can manage their personal
hygiene and grooming but must be reminded or supervised at
least some of the time; the client regularly requires some lim-
ited assistance with both personal hygiene and grooming.

(iii) Substantial. The client regularly requires assistance
with personal hygiene and grooming and cooperates in the
process.

(iv) Total. The client is dependent on others to provide
all personal hygiene and grooming.

(k) Positioning:

(i) Independent. The client can move to and from a lying
position, position their body in bed, and get into and out of
bed and chairs.

(ii) Minimal. The client can move to and from a lying
position, turn from side to side, and position their body while
in bed and chairs but requires assistance some of the time.

(iii) Substantial. The client needs occasional assistance
to move to and from a lying position, turn from side to side,
and position body while in bed and chairs.

(iv) Total. The client needs assistance most or all of the
time to move to and from a lying position, turn from side to
side, and position body while in bed and chairs.

(1) Self-medication:

(i) Independent. The client can take own medications or
does not take medication.

(ii) Minimal. The client is physically able to take medi-
cations but requires another person to:

(A) Remind, monitor, or observe the taking of medica-
tions less than daily; or

(B) Open a container, lay out, or organize medications
less than daily.

(iii) Substantial. The client can physically take medica-
tions, but requires another person to either remind, monitor,
or observe the taking of medications daily; or the client can
physically take medications if another person daily opens
containers, lays out, organizes medications.

(iv) Total. The client cannot physically take medications
and requires another person to assist and administer all med-
ications.

(m) Toileting:

(1) Independent. The client can use the toilet without
physical assistance or supervision; or the client can manage
own closed drainage system if the system has a catheter or
sheath; or the client uses and manages protective aids. The
client may need grab bars or raised toilet seat.

(ii) Minimal. The client needs stand-by assistance for
safety or encouragement. The client may need minimal phys-
ical assistance with parts of the task, such as clothing adjust-
ment, washing hands, wiping, and cleansing. The client may
need a protective garment and may or may not be aware of
this need.

(iii) Substantial. The client cannot get to the toilet with-
out assistance; or the client needs substantial physical assis-
tance with part of the task; or the client needs someone else to
manage care of a closed drainage system if it has a catheter or
sheath. The client may or may not be aware of own needs.

(iv) Total. The client is physically unable to use toilet.
Requires continual observation and total cleansing. The cli-
ent may require protective garments or padding or linen
changes. The client may or may not be aware of own needs.
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(n) Transfer:

(i) Independent. The client can transfer without physical
assistance.

(ii) Minimal. The client transfers without assistance most
of the time, but needs assistance on occasion.

(iii) Substantial. The client can assist with own transfers,
but frequently or most of the time needs assistance.

(iv) Total. The client transfers must be done by someone
else.

(o) Travel to medical services:

(i) Independent. The client can drive and is licensed; or
is capable of using available public transportation.

(ii) Minimal. The client cannot drive or can drive but
should not; or public transportation is not available.

(iii) Substantial. The client requires physical assistance
or supervision to both get into and out of a vehicle, but can
use the transportation without assistance during the trip.

(iv) Total. The client is totally dependent on being
accompanied or helped by others during the trip.

(p) Wood supply:

(i) Independent. The client does not rely on wood as the
sole fuel source or is capable of splitting, stacking, or carry-
ing wood for heating or cooking.

(ii) Minimal. The client can carry wood but needs occa-
sional assistance with splitting or stacking wood.

(iii) Substantial. The client is not able to carry, split, or
stack wood, but is able to use the wood supply once it is
inside the residence.

(iv) Total. The client is dependent on another person to
establish and maintain heat for cooking or residential heating.

(4) Scoring of functional abilities and supports.

(a) For each direct personal care service and household
assistance task listed on the assessment form, the assessor
shall determine:

(i) The client’s ability to perform each activity;

(ii) Assistance available to the client through alternative
resources, including families, friends, neighbors, community
programs, and unpaid caregivers; and

(iii) Assistance needed from department programs after
alternative resources have been taken into account.

(b) The assessor shall award points for each task based
on the level of unmet need. The number of points allowable
for each task are listed below under columns identified as O
=none, M = minimal, S = substantial, and T = total:

TASK 0 M S T
Eating
Breakfast 0 4 7 10
Light meal 0 4 7 10
Main meal 0 5 10 15
Toileting 0 5 10 15
Ambulation 0 4 10
Transfer 0 1 3 5
Positioning 0 1 5
Body care 0 5 10 15
Personal hygiene 0 1 3 5
Dressing 0 4 7 10
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TASK 0 M S T
Bathing 0 4 7 10
Self-medication 0 2 4 6
Travel to medical services 0 1 2 3
Essential shopping 0 5 10 15

With client
or
For client 0 1 3 5
Meal preparation 0 4 7 10
Breakfast
Light meal 0 4 7 10
Main meal 0 5 10 15
Laundry 0 1 2 3
Facilities in home
or
Facilities out of home 0 3 5 7
Housework 0 1 2 3
Wood supply 3 5 7

(c) The assessor shall add together the points awarded
for each task to obtain the total score for the applicant or cli-
ent.

(5) Hour computation. The assessor shall:

(a) Convert the total score into maximum hours per
month which may be authorized using the scoring conversion
chart.

Scoring Conversion Chart

MAXIMUM MAXIMUM MAXIMUM

Score  Hours Score Hours Score Hours

1- 4 5 60 - 64 44 120-124 83

5- 9 8 65- 69 47 125-129 87
10 - 14 11 70 - 74 51 130-134 90
15 - 19 14 75 - 79 54 135-139 93
20 - 24 18 80 - 84 57 140-144 97
25-29 21 85- 89 60 145-149 100
30-34 24 90 - 94 64 150-154 103
35 -39 28 95 - 99 67 155-159 106
40 - 44 31 100 - 104 70 160-164 110
45 - 49 34 105 - 109 74 165-169 113
50 - 54 37 110 - 114 77 170 and
55-59 41 115 - 119 80 Above 116

(b) Recognize conversion hours show client need, and
may not reflect department-paid hours as determined by pro-
gram standards.

(6) The assessor shall determine the client’s additional
hours of supervision needed:

(a) Due to impaired judgment; and

(b) For standby assistance necessary for unscheduled
tasks defined under WAC ((388-71-262)) 388-71-0202; and

(c) Recognize supervision hours show client need, and
may not reflect department paid hours as determined by pro-
gram standards.
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(7) Department staff or the department’s designee shall
authorize services to correspond with the client’s assessed
need according to eligibility criteria for aging and adult ser-
vices administration programs or the eligibility criteria for
the division authorizing the service. The department or the
department’s designee shall notify the client of the right to
contest a denial or reduction of services.

(8) Department staff or the department designee shall be
responsible for representing the department at any hearing
involving the assessment or decisions made relating to such
assessment.

AMENDATORY SECTION (Amending WSR 00-04-056,
filed 1/28/00, effective 2/28/00)

WAC 388-71-0405 What are the home and commu-
nity programs? The HCP are in-home and community resi-
dential services funded by:

(1) Community options program entry system (COPES),

(«
Actand-42-CER441300-and-340)) authorized under RCW

74.39A.030.

(2) Medicaid personal care services (MPC), ((feund))
authorized under RCW 74.09.520 ((and-in-the- Medicaid-state
plan)).

(3) Chore personal care services, a state-only funded
program authorized under RCW ((74-08-:090,74-09-520,-and
74-08-570)) 74.39A.110.

(4) Medically Needy Residential waiver, authorlzed
under RCW 74.09.700 and 74.39A.041.

AMENDATORY SECTION (Amending WSR 02-21-098,
filed 10/21/02, effective 11/21/02)

WAC 388-71-0410 What services may I receive
under HCP? You may receive the following HCP services:
(1) For COPES, MPC or chore: Assistance with per-

sonal care tasks and household tasks ((in-yeurewnheme)), as
defined in WAC ((388-7H-202)) 388-71-0202; and

(2) For all HCP programs: Assistance with personal care
tasks and household tasks in a residential setting, as described

in WAC 388-71-0600. Note: Household tasks are included -

as part of the board and room rate. ((Yeou-mey-receive-under
MERC:
) (a) .EF to-this 3.}.“ H:s of personat eare-se sin-amedult

by U ] ) ¢ 1 .. o
family-home)).

(3) For COPES. MPC: Personal care assistance when
temporarily traveling out of state. as Jong as:

(a) Your provider is contracted with the state of Wash-
ington; and

(b) The travel plans are coordinated with your social ser-
vice case manager prior to departure; and

(c) Services are authorized on your service plan prior to
departure; and

(d) Services are strictly for your personal care, which
does not include your provider’s travel time, expenses, lodg-
ing or subsistence.
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AMENDATORY SECTION (Amending WSR 00-04-056,
filed 1/28/00, effective 2/28/00)

WAC 388-71-0415 What other services may I receive
under the COPES program? In addition to the services
listed in WAC 388-71-0410, you may be eligible for other
services under the COPES ((pregram)) or Medically Needy
Residential waiver as indicated in your assessment and docu-
mented in your plan of care. Under one of these programs you
may be eligible to receive((:)) the following services in your
own home or in your residential setting. Note: The definition
of own home as used throughout this section is defined in

WAC 388-71-0202. The definition of residential settings is
defined in WAC 388-71-0600.

(1) ((Adult-dayservices-inanadult day-care-or-adult-day
health-ecenterif-you:

(-H—)—WA%SS—}S-éSS—Ehgibﬂﬁy—fer—aéuk-d&y—healﬂi))

For COPES in-home clients, adult day care if you meet the
eligibility requirements under WAC 388-15-652 or its suc-
CESSOr.

(2) Environmental modifications, if the minor physical
adaptations to your home:

(a) Are necessary to ensure your health, welfare and
safety;

(b) Enable you to function with greater independence in
the home;

(c) Directly benefit you medically or remedially;

(d) Meet applicable state or local codes;

(e) Adaptions or improvements to the home, which are of
general utility or add to the total square footage of the home

are excluded.

(3) Home delivered meals provides nutritional balanced
meals, limited to one meal per day, if:

(a) You are homebound and live in your own home;

(b) You are unable to prepare the meal;

(c) You don't have a caregiver (paid or unpaid) available
to prepare this meal; and

(d) Receiving this meal is more cost-effective than hav-
ing a paid caregiver.

(4) Home health aide service tasks in your own home, if
the service tasks:

(2) Include assistance with ambulation, exercise, self-
administered medications and hands on personal care;

(b) Are beyond the amount, duration or scope of Medic-
aid reimbursed home health services (WAC 388-551-2100)
and are in addition to those available services; ((ard))

(c) Are health-related. Note: Incidental services such as
meal preparation may be performed in conjunction with a
health-related task as long as it is not the sole purpose of the
aide’s visit; and

(d) Do not replace Medicare home health services.
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(5) Personal emergency response system (PERS), if the
service is necessary to enable you to secure help in the event
of an emergency arnd if you:

(a) Live alone in your own home; or

(b) Are alone, in your own home, for significant parts of
the day and have no regular provider for extended periods of
time.

(6) Skilled nursing in your own home, if the service is:

(a) Provided by a registered nurse or licensed practical
nurse under the supervision of a registered nurse; and

(b) Beyond the amount, duration or scope of Medicaid-
reimbursed home health services as provided under WAC
388-551-2100.

(7) Specialized durable and nondurable medical equip-
ment and supplies under WAC 388-543-1000, if the items
are:

(a) Medically necessary under WAC 388-500-0005: and

(b) Necessary for life support((s

b)), or

(c)} Necessary to increase your ability to perform activi-
ties of daily living; or

((¢e9)) (d) Necessary for you to perceive, control, or
communicate with the environment in which you live; and

((()) (e) Directly medically or remedially beneficial to
you; and

((¢ey)) (f) In addition to and do not replace any medical
equipment and/or supplies otherwise provided under ((the
state-plan)) Medicaid and/or Medicare.

(8) Training needs identified in the comprehensive

assessment or in a professional evaluation, if you need to
meet a therapeutic goal such as:

(a) Adjusting to a serious impairment;

(b) Managing personal care needs; or

(c) Developing necessary skills to deal with care provid-
ers.

(9) Transportation services if you live in your own home,
if the service:

(a) Provides ((the-elient)) you access to community ser-
vices and resources provided in accordance with a therapeu-
tic goal;

(b) Is not merely diversional in nature;

(c) Is in addition to ((Medieaid-brokered-transpertation
to-medieal-serviees;)) and

((¢&))) does not replace the Medicaid-brokered transpor-

tation or transportation services available in the community.
(10) For COPES or Medically Needy Residential waiver

clients, skilled nursing in a residential setting, if the service
(a) Provided by a registered nurse or licensed practical

nurse under the supervision of a registered nurse: and
(b) Beyond the amount, duration or scope of Medicaid-

reimbursed home health services as provided under WAC
388-551-2100; and

{c) In addition to and does not replace the services
required by DSHS contract in residential settings.

(11) Specialized durable and nondurable medical equip-
ment and supplies under WAC 388-543-1000, if the items

are:
(a) Medically necessary under WAC 388-500-0005; and
(b) Necessary for life support; or
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(c) Necessary to increase your ability to perform activi-
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AMENDATORY SECTION (Amending WSR 00-04-056,

ties of daily living; or

(d) Necessary for you to perceive, control, or communi-
cate with the environment in which you live; and

(e) Directly medically or remedially beneficial to you;
and

(£) In addition to and do not replace any medical equip-
ment and/or supplies otherwise provided under Medicaid
and/or Medicare; and

() In addition to and do not replace the services required
by DSHS contract in residential settings.

(12) Training needs identified in the comprehensive
assessment or in a professional evaluation. if you need to
meet a therapeutic goal such as:

(a) Adjusting to a serious impairment;

(b) Managing personal care needs; or

(c) Developing necessary skills to deal with care provid-
ers; and )

(d) The service is in addition to and does not replace the
services required by DSHS contract in residential settings.

(13) Transportation services if you live in a residential
setting. if the service:

(a) Provides you access to community services and
resources provided in accordance with a therapeutic goal;

(b) Is not merely diversional in nature;

(c) Is in addition to and does not replace the Medicaid-
brokered transportation or transportation services available in
the community; and

(d) Does not replace the services required by DSHS con-
tract in residential settings.

Note: Clients who reside in enhanced residential care,

assisted living or adult family homes are not eligible for
waiver funded adult day care.

AMENDATORY SECTION (Amending WSR 00-04-056,
filed 1/28/00, effective 2/28/00)

WAC 388-71-0420 What services are not covered
under HCP? HCP does not cover the following services:

(1) For chore personal care and MPC:

(a) Teaching, including teaching how to perform per-
sonal care tasks;

(b) Development of social, behavioral, recreational,
communication, or other types of community living skills;

(c) Nursing care.

(2) Personal care services provided outside of your resi-
dence, unless ((they)) the services are authorized in your
written service plan.

(3) Child care;

(4) Sterile procedures, administration of medications, or
other tasks requiring a licensed health professional, unless
authorized as an approved nursing delegation task, client self-
directed care task, or provided by a family member;

(5) Services provided over the telephone;

(6) Services provided outside the state of Washington if
((EORES-e¥)) chore personal care;

(7) Services to assist other household members not eligi-
ble for services;

(8) Yard care.
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WAC 388-71-0425 Who can provide HCP services?
The following types of providers may provide COPES, MPC,
or chore services:

(1) ((Individual)) For in-home clients, individual provid-
ers, who must meet the requirements outlined in WAC 388-
71-0500 through 388-71-0580;

(2) For in-home clients, home care agencies, which must
be licensed under chapters 70.127 RCW and 246-336 WAC,
or home health agencies, licensed under chapters 70.127
RCW and 246-327 WAC;

(3) For residential clients, licensed adult family home
and boarding home providers who are contracted with DSHS
(see WAC 388-71-0600); and

(4) As applicable, service providers who have contracted
with the AAA to perform other waiver services under
COPES or Medically Needy Residential waiver services
listed in WAC 388-71-0415.

AMENDATORY SECTION (Amending WSR 02-21-098,
filed 10/21/02, effective 11/21/02)

WAC 388-71-0430 Am I eligible for one of the HCP
programs? You are eligible to receive HCP services if you
meet the functional and financial eligibility requirements in
WAC 388-71-0435 for COPES, WAC 388-71-0442 for Med-
ically Needy Residential waiver, WAC 388-71-0440 for
MPC, or WAC 388-71-0445 for Chore. Functional eligibility
for all ((three)) four programs is determined through an
assessment as provided under WAC ((388-7-203)) 388-71-
0203. Your eligibility begins upon the date of the depart-
ment’s service authorization.

AMENDATORY SECTION (Amending WSR 02-21-098,
filed 10/21/02, effective 11/21/02)

WAC 388-71-0435 Am I eligible for COPES-funded
services? You are eligible for COPES-funded services if you
meet all of the following criteria. The department or its des-
ignee must assess your needs and determine that:

(1) You are age:

(a) Eighteen or older and blind or disabled, as defined in
WAC 388-511-1105; or

(b) Sixty-five or older.

(2) You meet financial eligibility requirements((—Fhis

means-the-department-will-assess—yourfinances-and-deter-
et : . ol within the-tirmi .
WAC388-515-1505;-Community options-program-entry-sys-

tem{COPES))) as defined in WAC 388-515-1505.
3) You:
(a) Are not eligible for Medicaid personal care services;

or

(b) Are eligible for Medicaid personal care services, but
the department determines that the amount, duration, or
scope of your needs is beyond what Medicaid personal care
can provide.

(4) Your comprehensive assessment shows you need the
level of care provided in a nursing facility (or will likely need
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the level of care within thirty days unless ((EORES)) waiver
services are provided) which means one of the following
applies. You:

(a) Require care provided by or under the supervision of
a registered nurse or a licensed practical nurse on a daily
basis;

(b) Have an unmet need requiring substantial or total
assistance with at least two or more of the following activities
of daily living (ADLS) as defined in WAC ((388-71-202-and
388-71-203)) 388-71-0202 and 388-71-0203:

(i) Eating,

(ii) Toileting,

(iii) Ambulation,

(iv) Transfer,

(v) Positioning,

(vi) Bathing, and

(vii) Self-medication.

(c) Have an unmet need requiring minimal, substantial or
total assistance in three or more of the ADLS listed in subsec-
tion (4)(b)(i) through (vii) of this section; or

(d) Have:

(i) A cognitive impairment and require supervision due
to one or more of the following: disorientation, memory
impairment, impaired judgment, or wandering; and

(ii) An unmet need requiring substantial or total assis-
tance with one or more of the ADLS listed in subsection
(4)(b)(i) through (vii) of this section.

(5) You have a completed service plan, per WAC ((388-
H-265)) 388-71-0205.

NEW SECTION

WAC 388-71-0442 Am I eligible for Medically Needy
Residential waiver services? You are eligible for Medically
Needy Residential waiver services if you will be receiving
services in a residential setting and meet all of the following
criteria. The department or its designee must assess your
needs and determine that:

(1) You are age:

(a) Eighteen or older and blind or disabled, as defined in
WAC 388-511-1105; or

(b) Sixty-five or older.

(2) You meet the financial eligibility requirements
defined in WAC 388-515-1540.

(3) You are not eligible for Medicaid personal care ser-
vices or COPES.

(4) You meet the functional criteria for nursing facility
level of care as defined in WAC 388-71-0435(4).

(5) You have a completed service plan, per WAC 388-
71-0205.

(6) Note: Depending on the number of available spaces,
you may be placed on a waiting list.

AMENDATORY SECTION (Amending WSR 02-21-098,
filed 10/21/02, effective 11/21/02)

WAC 388-71-0445 Am I eligible for Chore-funded

services? To be eligible for Chore-funded services, you

must:
(1) Be eighteen years of age or older;
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(2) Require assistance with at least one of the direct per-
sonal care tasks listed in WAC ((388-H-2062)) 388-71-0202;

(3) Not be eligible for MPC or COPES, Medically Needy
Residential waiver, Medicare home health or other programs
if these programs can meet your needs;

(4) Have net household income (as described in WAC
388-450-0005, 388-450-0020, 388-450-0040, and 388-511-
1130) not exceeding: )

(a) The sum of the cost of your chore services, and

(b) One-hundred percent of the FPL adjusted for family
size.

(5) Have resources, as described in chapter 388-470
WAC, which does not exceed ten thousand dollars for a one-
person family or fifteen thousand dollars for a two-person
family. (Note: One thousand dollars for each additional fam-
ily member may be added to these limits.)

(6) Not transfer assets on or after November 1, 1995 for
less than fair market value as described in WAC 388-513-
1365.

AMENDATORY SECTION (Amending WSR 00-04-056,
filed 1/28/00, effective 2/28/00)

WAC 388-71-0460 Are there limitations to HCP ser-
vices I can receive? The following are limitations to HCP
services you can receive:

(1) HCP services may not replace other available
resources, both paid and unpaid.

(2) AASA published rates and program rules establish
your total hours and how much the department pays toward
the cost of your services.

(3) The department will adjust payments to a personal
care provider who is doing household tasks at the same time
(e.g., essential shopping, meal preparation, laundry, house-
work, travel to medical services, wood supply and supervi-
sion due to impaired judgement) for:

(a) More than one client living in the same household; or

(b) A client in a shared living arrangement (MPC).

AMENDATORY SECTION (Amending WSR 00-04-056,
filed 1/28/00, effective 2/28/00)

WAC 388-71-0465 Are there waiting lists for HCP
services? ((H-yeuarereceiving)) For:

(1) COPES services, a waiting list may be created if:

(a) The caseload or expenditures exceed the legislative
funding, or

(b) (HEEA)) The federal Centers for Medicare and
Medicaid Services (CMS) or the legislature imposes caseload
limits.

(2) ((Chere—services—a—waitinglist—may—be—ecreated-to

i ptain h 4 thinthe lesislati
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3))) MPC, there is no waiting list. Note: Instead of wait-
ing lists, the department may be required to revise HCP rules
to reduce caseload size, hours, rates, or payments in order to
stay within the legislative appropriation.

(3) For Medically Needy Residential waiver, the depart-
ment will create a waiting list in accordance with caseload
limits determined by legislative funding. Wait listed clients
will be ranked in the following manner:

(a) Nursing home residents wanting MN waiver services
will be ranked first on the wait list by date of application for
services; and

(b) After nursing home residents are ranked. clients liv-
ing in the community with a higher level of need as deter-
mined by the comprehensive assessment will be ranked
higher on the wait list over clients with lower level of need;
and

(c) As between two or more clients in the community
with equal need levels, clients with earlier applications for
services will have priority over later applications for services.

AMENDATORY SECTION (Amending WSR 00-18-099,
filed 9/5/00, effective 10/6/00)

WAC 388-71-0470 Who pays for HCP services?
Depending on your income and resources, you may be
required to pay participation toward the cost of your care.
The department determines exactly what amount, if any, you
pay. If you are receiving:

(1) COPES in-home or residential,

(a) You participate income per rules in WAC 388-515-
1505;

(b) If you have nonexempt income that exceeds the cost
of COPES services, you may retain the difference.

(2) MPC in-home services, you do not participate toward
the cost of your personal care services.

(3) MPC services in a residential setting and you are:

(a) An SSI beneficiary who receives only SSI income,
you only pay for board and room. You are allowed to keep a
personal needs allowance of at least thirty-eight dollars and
eighty-four cents per month.

(b) An SSI beneficiary who receives SSI and SSA bene-
fits, you only pay for board and room. You are allowed to
keep a personal needs allowance of at least fifty-eight dollars
and eighty-four cents per month.

(c) An SSl-related person per WAC 388-511-1105, you
may be required to participate towards the cost of your per-
sonal care services in addition to your board and room if your
financial eligibility is based on the facility’s state contracted
rate (( )). You will receive a personal allow-
ance of fifty-eight dollars and eighty-four cents.

(d) A GA-X client in a residential care facility, you are
allowed to keep a personal allowance of thirty-eight dollars
and eighty-four cents only per month. The remainder of your
grant must be paid to the facility.

(4) Medically Needy Residential waiver services, the

amount you pay is determined jn WAC 388-515-1540.
(5) Chore services, you may retain an amount equal to

one hundred percent of the federal poverty level, adjusted for
family size, as the home maintenance allowance and pay the
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difference between the FPL and your nonexempt income.
Exempt income includes:

(a) Income listed in WAC 388-513-1340;

(b) Spousal income allocated and actually paid as partic-
ipation in the cost of the spouse’s community options pro-
gram entry system (COPES) services;

(c) Amounts paid for medical expenses not subject to
third party payment;

(d) Health insurance premiums, coinsurance or deduct-
ible charges; and

(e) If applicable, those work expense deductions listed as
WAC 388-71-480(2).

AMENDATORY SECTION (Amending WSR 00-18-099,
filed 9/5/00, effective 10/6/00)

WAC 388-71-0480 If I am employed, can I still
receive HCP services? If you are disabled, as determined
under WAC 388-511-1105, you may be employed and still be
eligible to receive HCP services.

(1) If you remain Medicaid eligible under the categori-
cally needy program, you are financially eligible for MPC
services.

(2) If you are receiving Medically Needy Residential
waiver services in a residential setting, you may have earned
income allowances per WAC 388-515-1540.

(3) If you are not Medicaid eligible due to your earned
income and resources, ((yeu—may—be—ekgib}e-te-reeewe)) and
are receiving chore personal care services.

(a) You may be required to pay participation per WAC
388-71-0470(4) for any earned income above one hundred
percent of the federal poverty level.

(b) The department will exempt fifty percent of your
earned income after work expense deductions. Work expense
deductions are:

(i) Personal work expenses in the form of self-employ-
ment taxes (FICA); and income taxes when paid;

(ii) Payroll deductions required by law or as a condition
of employment in the amounts actually withheld;

(iii) The necessary cost of transportation to and from the
place of employment by the most economical means, except
rental cars;

(iv) Expenses necessary for continued employment such
as tools, materials, union dues, transportation to service cus-
tomers is not furnished by the employer; and

(v) Uniforms needed on the job and not suitable for wear
away from the job.

AMENDATORY SECTION (Amending WSR 02-21-098,
filed 10/21/02, effective 11/21/02)

WAC 388-71-0600 What are residential services?
The residential service program provides personal care ser-
vices, as defined in WAC ((388-71-262)) 388-71-0202,
room, board, supervision, and nursing services for elderly
and disabled adults. Eligible individuals may choose to
receive services from any of the following licensed and con-
tracted residential settings:
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(1) Adult family homes with a state contract provide
services for two to six unrelated adults (chapter 388-76
WAC). Services include room, board and supervision. Resi-
dents may also receive limited nursing services, under nurse
delegation or if the sponsor or the manager is a nurse. Ser-

vices are authorized according to the department’s compre-

hensive assessment and service plan.
(2) Assisted living provides services in a licensed board-

ing home with a state contract (chapter 388-110 WAC, part I
and II). Structural requirements include two hundred twenty
square foot private room, private bathroom, and a kitchen in
each unit. Resident services may include room, board, assis-
tance with ADL and IADL, and limited nursing services. Ser-
vices are authorized according to the department’s compre-
hensive assessment and service plan.

(3) Enhanced adult residential care provides services
in a licensed boarding home with a state contract (chapter
388-110 WAC, part I and III). Services may include a shared
room, board, limited nursing services, assistance with ADL
and IADL, limited nursing services, and supervision. Ser-
vices are authorized according to the department’s compre-
hensive assessment and service plan.

(4) Adult residential care provides services in a
licensed boarding home with a state contract (chapter 388-
110 WAGC, part I and IV). This service is not available under
the COPES or MN waiver program. Services ((may)) include
room, board and supervision. Services are authorized
according to the department’s comprehensive assessment and
service plan.

AMENDATORY SECTION (Amending WSR 01-14-055,
filed 6/29/01, effective 7/30/01)

WAC 388-71-0605 Am I eligible for residential ser-
vices? (1) If you apply for services, you may be eligible to
have the department pay for your services through one of the
programs listed below. The department assesses and deter-
mines your functional and financial eligibility for residential
services under one of the following long-term care programs:

(a) Community options program entry system (COPES),
described in WAC 388-71-0435; ((er))

(b) Medicaid personal care funding (MPC), described in
WAC 388-71-0440; or

(c) Medically Needy Residential waiver described in
WAC 388-71-0442.

(2) If you are not eligible for services under one of the
programs listed above, you may receive state-only funding
for residential services if you meet eligibility requirements
for general assistance unemployable (GAU), described in
WAC ((388-235-5000)) 388-400-0025.

(3) If you are on:

(a) MPC, you can receive services in adult family homes
and adult residential care facilities.

Note: If you are under eighteen, you may receive MPC
services in a children’s foster family home or a children’s
group care facility.

(b) COPES/Medically Needy Residential waiver, you
can receive services in adult family homes, enhanced adult
residential care facilities, and assisted living facilities.
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(c) GAU, you can receive state-funded services in adult
family homes and adult residential care facilities.

AMENDATORY SECTION (Amending WSR 00-04-056,
filed 1/28/00, effective 2/28/00)

WAC 388-71-0610 Who pays for residential care?
You must use your income to pay for your room and board
and services. You are allowed to keep some of your income
for ((elething-and)) personal ((ineidental-¢€CPD)) needs allow-
ance (PNA). The department determines the amount of
((SRD)) PNA that you may keep. Rules regarding the amount
you must pay or CPI are found in WAC 388-513-1380; 388-
515-1505 for COPES; 388-515-1540 for Medically Needy
Residential waiver, or 388-478-0045 for all other programs.

(1) The department pays the facility for the difference
between what you pay and the department-set rate for the
facility. AASA published rates and program rules establish
your total hours and how much the department pays toward
the cost of your services.

(2) Washington state collects from your estate the cost of
the care that the department provides based on chapter 388-
527 WAC.
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PROPOSED RULES
SUPERINTENDENT OF
PUBLIC INSTRUCTION
[Filed Aprit 11, 2003, 9:01 a.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 03-
03-033.

Title of Rule: Chapter 392-142 WAC, Transportation—
Replacement and depreciation allocation.

Purpose: This revision will update the language to
reflect the current configuration of the state school bus fleet
by eliminating references to previous depreciation schedules.
The categories of school buses are being removed from the
WAC and will be described in the annual state determined
purchase prices for school bus categories bulletin. There is
also clarification to reflect practices used to determine reim-
bursement payments for used buses and salvage recovery for
buses entering the system prior to September 1, 1982.

Statutory Authority for Adoption: RCW 28A.150.290.

Statute Being Implemented: RCW 28A.160.195.

Summary: See Purpose above.

Reasons Supporting Proposal: See Purpose above.

Name of Agency Personnel Responsible for Drafting:
Charlie Schreck, Office of Superintendent of Public Instruc-
tion, (360) 725-6136; Implementation: Marcia Riggers,
Office of Superintendent of Public Instruction, (360) 725-
6175; and Enforcement: Allan J. Jones, Office of Superin-
tendent of Public Instruction, (360) 725-6120.

Name of Proponent: Office of Superintendent of Public
Instruction, governmental.

Rule is not necessitated by federal law, federal or state
court decision.

Proposed
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Explanation of Rule, its Purpose, and Anticipated
Effects: See Purpose above.

Proposal Changes the Following Existing Rules: The
description of the school bus funding categories will be
removed from the WAC and moved to the annual state deter-
mined purchase prices for school bus categories bulletin.

No small business economic impact statement has been
prepared under chapter 19.85 RCW.

RCW 34.05.328 does not apply to this rule adoption.

Hearing Location: Educational Service District 113, 601
McPhee Road S.W., Board Room, Olympia, WA 98502-
5080, on May 28, 2003, at 10 a.m.

Assistance for Persons with Disabilities: Contact Ben
Gravely by May 18, 2003, TDD (360) 664-3631 or (360)
725-6142.

Submit Written Comments to: Legal Services, Office of
Superintendent of Public Instruction, P.O. Box 47200, 600
South Washington Street, Olympia, WA 98504-7200, fax
(360) 753-4201, by May 27, 2003.

Date of Intended Adoption: May 29, 2003.

April 4, 2003

Tom J. Kelly

for Dr. Terry Bergeson
Superintendent of

Public Instruction

AMENDATORY SECTION (Amending WSR 95-17-011,
filed 8/4/95, effective 9/4/95)

WAC 392-142-010 Purpose. The purpose of this chap-
ter is to implement RCW 28A.160.200 by developing:

(1) Student transportation vehicle categories;

(2) State-determined purchase prices for student trans-
portation vehicle categories;

(3) Standards for operation and maintenance of school
buses;

(4) A replacement schedule (referred to in the statute as
reimbursement schedule) and allocation process for district-
owned school buses;

(5) A depreciation schedule and allocation process for
school buses contracted from prlvate carrlers, and

M) Competitive specifications for each category of
school bus.

AMENDATORY SECTION (Amending WSR 95-17-011,
filed 8/4/95, effective 9/4/95)

WAC 392-142-125 Definition—Student capacity. As
used in this chapter, "student capacity” means the number of
students designated by the school bus manufacturer that can

be seated on a school bus((—Fer-schoel-busesequipped-with-&
wheelchairlift-student-capacity-means-the-number-of-stu-
dents-that-could-be-seated-in-a-sehool-bus)) if the vehicle
((was-netlift-equipped-and)) had a maximum complement of

seats.
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AMENDATORY SECTION (Amending Order 21, filed
1/2/90, effective 2/2/90)

WAC 392-142-145 Definition—Useful life. As used in
this chapter, "useful life" means the number of years that a
school bus is expected to be in use as assigned to the category
of school bus by the superintendent of public instruction.

AMENDATORY SECTION (Amending WSR 01-17-005,
filed 8/1/01, effective 9/1/01)

WAC 392-142-155 Definition—School bus categories
school bus categones ((fer—ehese—b&ses

5))" means ((the-fellow-
ing:)) those school bus categories determined annually by the

superintendent of public instruction. in consultation with the
regional transportation coordinators of the educational ser-

vice districts, including student capacity. fuel type, and useful
life. The superintendent, in consultation with the regional
transportation coordinators shall determine placement of
buses into specific categories and lifetimes for those types of
buses no longer available.

used in thls chapter

((Student Fuel  Trensmission Useful-Bus-

Capacity Fype  Type Life  Type
& 101024  Ges 8 Al
@) 104024 Diesel Automatie 8 Al
@) 10434 ©Gas  Automatic 8 A2
4) 104034 Diesel Autometic 8 A2
) 104034 Gas  Automatic $ B
) 10t034 Diesel Automatic $ B
€ 354048 Diesel Automatic B ¢
8y 35048  Diesel Automatie 13 D
©) 49060 Diesel Automatie B ¢
@6) 494060 Diesel Automatic 13 p
@b 61077  Diesel Automatic B €
@2) 61084  Diesel Automatie 13 b
@3) HeavyF8 Diesel Automatic 18 b

to-84
@4) Heavy85 Diesel Automatie 18 D)

AMENDATORY SECTION (Amending WSR 95-17-011,
filed 8/4/95, effective 9/4/95)

WAC 392-142-165 Definition—State-determined
purchase price. As used in this chapter, "state-determined
purchase price” means the state ((reimbursementratefor
sehool-bus)) replacement or depreciation rate for school
buses which shall be based upon the lowest competitive price
quote received from school bus dealers for each category of
school bus((es)), documented in modified vendor bid propos-
als associated with meeting state-supported competitive
specifications.

Included in the lowest competitive price quote are:

(1) Freight to the school district; and
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(2) Cost associated with full payment within thirty days
of delivery.

Sales tax is not included as a part of establishing the low-
est price quote. Sales tax shall be included in the state-deter-
mined purchase price at the highest rate in the state as pro-
vided annually by the department of revenue.

AMENDATORY SECTION (Amending Order 21, filed
1/2/90, effective 2/2/90)

WAC 392-142-180 Definition—Total school bus

((depreeiation)) replacement payments. As used in this
chapter, "total school bus ((depteeiation)) replacement pay-
ments” means the sum of all state school bus ((depreeation))
replacement payments for prior school years made for an
individual school bus.

AMENDATORY SECTION (Amending Order 21, filed
1/2/90, effective 2/2/90)

WAC 392-142-185 Definition—Imputed interest
earnings. As used in this chapter, "imputed interest earnings"
means the sum of interest which is assumed to be earned on
moneys assumed to be available in the ((vehiele)) transporta-
tion vehicle fund from state payments and ((imputed)) accu-
mulated interest earnings. The rate used shall be the average
of the treasury bill rate for ninety-day notes during the previ-
ous state fiscal year calculated on the basis of simple interest.

AMENDATORY SECTION (Amending Order 21, filed
1/2/90, effective 2/2/90)

WAC 392-142-190 Definition—Salvage value. As
used in this chapter, for those school buses purchased after
September 1, 1982, "salvage value" means the state-deter-
mined ((sekeel-bus)) purchase price for the year the school

bus was placed on the state ((depteeiation)) replacement
schedule divided by the useful life and multiplied by twenty-

five percent.

AMENDATORY SECTION (Amending Order 21, filed
1/2/90, effective 2/2/90)

WAC 392-142-195 Definition—SPI Form 1020. As
used in this chapter, "SPI Form 1020" means that form pre-
pared and distributed by the superintendent of public instruc-
tion and used by school districts to notify the superintendent
of public instruction of the acquisition or disposition of a

school bus ((er-thatthe-school-bus-has-been-taken-out-of-ser

viee)).

AMENDATORY SECTION (Amending WSR 95-17-011,
filed 8/4/95, effective 9/4/95)

WAC 392-142-212 Obtaining competitive price
quotes. The superintendent of public instruction shall annu-
ally request competitive price quotations from school bus
dealers for state-supported specifications for all school bus
categories. The lowest price quote will be determined using
only the base quote price as stated for the state-supported
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base bus without options. The request for price quotes will at
least include:

(1) A modified vendor bid proposal for one representa-
tive state-supported school bus in each category as defined in
WAC 392-142-155.

(a) A list of selected state-supported ((eptiens)) specifi-

cations; and
(b) A list of ((sehoel-distriet)) vendor options which may
be purchased at the school district’s discretion and expense.
(2) A requirement that each school bus dealer submit a
statement of assurance that school districts may purchase
school buses at the quoted price for a period of one year.

AMENDATORY SECTION (Amending WSR 95-17-011,
filed 8/4/95, effective 9/4/95)

WAC 392-142-213 Purchase of school buses by
school districts. (1) School districts may purchase school
buses directly from the school bus dealer who has provided
the lowest competitive price quote in each school bus cate-
gory without regard to RCW 28A.335.190 (((competitive-bid
lawy)).

(2) School districts that do not purchase school buses in
accordance with subsection (1) of this section may conduct
their own competitive bid process in accordance with RCW
28A.335.190. School districts that choose to conduct their
own bid shall:

(a) Use vendor bid proposal forms provided by the
superintendent of public instruction.

(b) Prepare a summary of all bids received for retention
in school district files and submission to the superintendent
of public instruction.

(3) School buses which have been acquired by school
districts or educational service districts, in accordance with
subsection (1) or (2) of this section, are entitled to reimburse-
ment payments for school bus replacement in accordance
with this chapter.

AMENDATORY SECTION (Amending Order 21, filed
1/2/90, effective 2/2/90)

WAC 392-142-225 Placement of used school buses on
state replacement or depreciation schedules. A used

school bus((es)) shall be placed on the state replacement or -

depreciation schedule ((in-effect-at-the-tirne-ofthe-school-bus’
manufacture-as-follows:

(-l-)-FeHhes&used—sehee.l-b}ises—mmmfaeaﬂed—a&er—Sep—

tated)) as if it had been ((purehased)) issued a school bus
operation permit on the first of September in the year of man-

ufacture, including an estimate by the superintendent of pub-
lic instruction of:

((€23)) (1) Prior school years total state replacement or
depreciation payments;

((68Y)) (2) Imputed interest earnings (1f purchased by a

school district); and
((¢e3)) (3) Salvage value (if purchased by a school dis-

trict).
() Fer-these-used-sehool-buses-purchased-by-a-school
Liseriot ik : L oe g , ’
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AMENDATORY SECTION (Amending WSR 95-17-011,
filed 8/4/95, effective 9/4/95)

WAC 392-142-240 Calculation of annual state

((depreeiation)) replacement payment for district-owned
school buses ((purehased-after-September1;1982)). The
superintendent of public instruction shall calculate each
school district’s annual state ((depreeiation)) replacement
payment for district-owned school buses ((purehased-after
September15-1982;)) as follows:

(1)((€a))) For district-owned school buses issued a
school bus operation permit prior to the fifteenth of the month
of the current school year;

(a) Place each school bus in the appropriate school bus
category set forth in WAC 392-142-155(());

(b) ((Add-the—state-determined—purchase—price—for—the

aRy;

¢e))) Divide the ((result-obtained-in-(b)-of this—subsee-
tion)) state determined purchase price by the useful lifetime
in months as determined in (a) of this subsection; and

((€4))) (c) Multiply the result obtained in ((¢¢})) (b} of
this subsection by the number of months remaining in the
school year.

(2)((¢a)) For school buses issued a school bus operation
permit prior to the current school year:

(a) Place each school bus in the appropriate school bus
category set forth in WAC 392-142-155((=));
) ( Add—the—state-determined—purchase—price—for-the

any;

¢e))) Divide the ((result-ebtained-in—(b)-of-thissubsee-
tion)) state determined purchase price by the useful lifetime
in months determined in (a) of this subsection;

(¢))) () Multiply the result obtained in (((e))) (b) of
this subsection by the total number of months the school bus
has been on the ((depreeiation)) replacement schedule includ-
ing the months for the current school year;

((¢e))) (d) Subtract from the result obtained in ((¢))) (&)
of this subsection the total school bus ((depreeiation))
replacement payments made in prior school years;

Proposed
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((€D)) () Subtract from the result obtained in ((¢4))) (c)
of this subsection the imputed interest earnings; and

((€)) (D) Subtract from the result obtained in ((65)) (e)
of this subsection the salvage value of the school bus if the
current school year is the final year of the vehicle’s useful life.

AMENDATORY SECTION (Amending Order 21, filed
1/2/90, effective 2/2/90)

WAC 392-142-245 Calculation of annual state depre-
ciation payment for contractor-owned school buses ((par-
ehased-after-September1,1982)). The superintendent of
public instruction shall calculate each school district’s state
depreciation payment for contractor-owned school buses

((pufehased—a-fter—Septembef—l—,—wS%-by)) as follows:

(1) For contractor-owned school buses issued a school
bus operation permit prior to the fifteenth of the month of the
current school year((-multiply-the-state-determined-purchase

(a) Place each bus in the appropriate school bus category

set forth in WAC 392-142-155:

(b) Divide the state determined purchase price by the
useful lifetime in months determined in (a) of this subsection;
and

(c) Multiply the result obtained in (b) of this subsection
by the number of months remaining in the school year.

(2) For contractor-owned school buses issued a school
bus operation permit in a prior school year:

(a) Place each school bus in the appropriate school bus
category set forth in WAC 392-142-155; and

(b) Divide the state-determined purchase price at the
time the school bus was purchased by the useful lifetime for
the appropriate school bus category set forth in WAC 392-
142-155.

AMENDATORY SECTION (Amending Order 91-12, filed
7/26/91, effective 8/26/91)

WAC 392-142-250 Allocation of state replacement or
depreciation payment ((suppert—Sehoel-buses—pur-
ehased-after-September1,-1982)). The superintendent of
public instruction shall apportion school bus replacement or
depreciation payments each school year calculated as fol-
lows:

(1) Pursuant to WAC ((392-142-235)) 392-142-240 in:

(a) The September apportionment payment for those
school buses issued school bus operating permits in prior
school years; or

(b) The first apportionment payment after the issuance of
the school bus operating permit for school buses purchased in
the current school year; or

(2) Pursuant to WAC ((392-442-240)) 392-142-245
according to the schedule set forth in RCW 28A.510.250.
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AMENDATORY SECTION (Amending Order 21, filed
1/2/90, effective 2/2/90)

WAC 392-142-255 Deposit of ((state-suppert)) pay-
ments in transportation vehicle fund. School districts shall
deposit proceeds for the rent, sale, or lease of school buses
and ((depreeiation)) replacement payments allocated pursu-
ant to WAC ((392-142-235-and)) 392-142-240 in the trans-
portation vehicle fund. School districts shall not deposit
school bus depreciation payments allocated pursuant to WAC
392-142-245 in the transportation vehicle fund. For school

buses placed on the reimbursement system between Septem-
ber 1, 1975, and August 31, 1980, the superintendent of pub-
lic instruction shall recover ninety percent of the net proceeds
of the sale of such vehicles by deduction from the next annual
reimbursement allocation. For school buses placed on the
reimbursement system between September 1, 1980, and
August 31, 1982, the superintendent of public instruction
shall recover one hundred percent of the net proceeds of the
sale of such vehicles by deduction from the next annual reim-

bursement allocation.

AMENDATORY SECTION (Amending Order 25, filed
11/19/91, effective 12/20/91)

WAC 392-142-260 Allowable uses of transportation
vehicle fund. School districts shall use moneys in the trans-
portation vehicle fund for the following purposes:

(1) The purchase of ((approved-transpertation-vehieles))
school buses;

(2) Performing major repairs of a school bus receiving
prior approval by the superintendent of public instruction.
Repairs costing less than twenty-five percent of the current
state determined purchase price for that type and category of
vehicle shall not be considered a major repair.

(3) The transfer of moneys from the transportation vehi-
cle fund to the debt service fund exclusively for the payment
of debt and interest incurred by the transportation vehicle
fund shall not be considered to be a transfer of moneys from
the transportation vehicle fund to any other fund within the
meaning of RCW 28A.160.130.

AMENDATORY SECTION (Amending Order 21, filed
1/2/90, effective 2/2/90)

WAC 392-142-270 Disposition of school buses. Each
school district shall notify the superintendent of public
instruction ((whenever-a-schoel-bus-is-taken-cut-of-serviee
as)) of the disposition of a school bus on SPI Form 1020
within thirty days of this action.

REPEALER

The following sections of the Washington Administra-
tive Code are repealed:

WAC 392-142-090 Definition—Washington

state patrol inspection officer.

WAC 392-142-120 Definition—Seating refer-

ence point.
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WAC 392-142-140 Definition—Transmission.

WAC 392-142-150 Definition—School bus cate-
gories for those buses pur-
chased before September 1,
1982, and after September 1,

1975.

Definition—State-deter-
mined specialized equipment
price.

Definition—SPI Form 1029.

Calculation of annual state
depreciation payment for
buses purchased after Sep-
tember 1, 1975, and before
September 1, 1982.

Allocation of state deprecia-
tion payment for school
buses purchased after Sep-
tember 1, 1975, and before
September 1, 1982.

WAC 392-142-170

WAC 392-142-200
WAC 392-142-230

WAC 392-142-235
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PROPOSED RULES
BOARD OF ACCOUNTANCY
(Filed April 11, 2003, 9:26 a.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 03-
01-101.

Title of Rule: WAC 4-25-720 How do I apply to take the
CPA examination?

Purpose: To set transition and conditioning require-
ments to facilitate the move to a computer-based format.

Statutory Authority for Adoption: RCW 18.04.105(2).

Statute Being Implemented: RCW 18.04.105(2).

Summary: Beginning in 2004, the uniform CPA exam
will be computerized. The board wishes to transition to the
computerized exam at the very same time all other states
make the change. The board anticipates November 2003 will
be the final paper-and-pencil exam. To support nationwide
consistency, the board proposes to adopt the Uniform
Accountancy Act recommendations regarding conditioning
for the new exam and the transition from the paper-and-pen-
cil version to the computerized version.

Reasons Supporting Proposal: The uniform certified
public accountant (CPA) examination is moving to a com-
puter-based format. The board's proposed rule sets transition
and conditioning requirements necessary to facilitate the
move to a computer-based format.

Name of Agency Personnel Responsible for Drafting,
Implementation and Enforcement: Dana M. McInturff, CPA,
Olympia, Washington, (360) 586-0163.

Name of Proponent: Primarily the Washington State
Board of Accountancy, governmental.

Rule is not necessitated by federal law, federal or state
court decision.

Proposed

PROPOSED
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Explanation of Rule, its Purpose, and Anticipated
Effects: The board’s goal with all of its rule proposals is to:

. Promote clarity.

. Ensure effective communication.

. Ensure fairness in interpretation and application of the
rules.

. Promote efficiencies through minimizing gray areas.

Specifically, RCW 18.04.105(2) directs the board to
"prescribe the methods of applying for and taking the exami-
nation, including methods for grading examinations and
determining a passing grade required of an applicant for a
license and to establish provisions for transitioning to a new
examination structure or to a new media for administering the
examination.”" The proposed rule will ensure that the transi-
tion of the CPA exam to a computer-based format will be
smooth and fair for Washington candidates.

Proposal Changes the Following Existing Rules: Adds
the board's policy regarding the proctoring of exam candi-
dates to the board rule; permits candidates to sit for each sec-
tion of the exam individually, and in any order; allows candi-
dates to retain credit for any section(s) passed for eighteen
months, without having to attain a minimum score on failed
sections and without regard to whether they have taken other
sections; prohibits candidates from retaking a failed sec-
tion(s) within the same three-month "examination window";
requires candidates to pass all four sections of the exam
within a "rolling eighteen-month period.” The "rolling eigh-
teen-month period"” would begin on the date that the first sec-
tion(s) passed is taken; if a candidate does not pass all four
sections of the exam within the "rolling eighteen-month
period," credit for section(s) passed outside the eighteen-
month period will expire (and the candidate must retake that
section); provides candidates holding conditional credits on
the paper-and-pencil exam credit for the corresponding sec-
tions of the computer-based exam. Allows these candidates
six attempts or three years (whichever is first exhausted) to
complete the remaining section(s) of the exam.

No small business economic impact statement has been
prepared under chapter 19.85 RCW. The proposed rule will
not have more than minor economic impact on business.

RCW 34.05.328 does not apply to this rule adoption.
The Board of Accountancy is not one of the agencies required
to submit to the requirements of RCW 34.05.328.

Hearing Location: DoubleTree Hotel - Spokane City
Center, 322 North Spokane Falls Court, Spokane, WA
99201, on July 25,2003, at 9:00 a.m.

Assistance for Persons with Disabilities: Contact Cheryl
Sexton by July 18, 2003, TDD (800) 833-6384 or (360) 664-
9194.

Submit Written Comments to: Dana M. MclInturff,
Executive Director, P.O. Box 9131, Olympia, WA 98507-
9131, fax (360) 664-9190, by July 7, 2003.

Date of Intended Adoption: July 25, 2003.

February 28, 2003
Dana M. McInturff, CPA

Executive Director

Proposed
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AMENDATORY SECTION (Amending WSR 02-04-064,
filed 1/31/02, effective 3/15/02)

WAC 4-25-720 How do I apply to take the CPA
examination? (1) Application form and due dates:

(a) For examinations held prior to January 1. 2004:

(i) Your application to take the CPA examination must
be made on a form provided by the board's designee and filed
with the board's designee on or before March 1 for the May
examination and September 1 for the November examina-
tion. Applications, including all required documentation, for
the May examination must be postmarked by March 1 (and
received by March 10). Applications, including all required
documentation, for the November examination must be post-
marked by September 1 (and received by September 10). An
application is not considered filed until the ((examination-fee
has-been-received-by-the)) board's designee has received the

(ii) Proctoring CPA exam candidates: The board may
agree to request the assistance of another accountancy board
in proctoring Washington's applicants at out-of-state exam
sites and may agree to proctor another accountancy board's
applicants at a Washington exam site, both subject to space
and staffing constraints. The board will not arrange for out-
of-stdte proctoring for applicants domiciled out-of-state who
wish to take the uniform CPA exam as Washington candi-
dates. Such applicants must take the CPA exam in Washing-
ton on a space available basis.

(b) For examinations held after December 31, 2003:
Your application to take the CPA examination must be made
on a form provided by the board's designee and filed with the
board's designee by the due date specified by the board on the
application form. Your application is not considered filed
until all of the following are received by the board's designee:

¢+ Fee(s);

s Proof that you have met the education requirements;

* Your proof of identity as determined by the board and
specified on the application form;

+ Other required supporting documents; and

 Proof from NASBA's National Candidate Data Base
that you have not previously taken, or applied to take, the
exam during the current examination period.

(2) Failure to attend the exam: If you fail to appear for
examination ((erreexamination)). you forfeit the fees
charged for examination ((and-reexaminetion)).

(3) Notice of admittance to the examination or denial
of your application:

(a) For examinations held prior to January 1, 2004:
Notice of the denial of your application, or notice of your
admittance to the examination along with the time and place
of the examination, will be mailed to you at least ten days
prior to the date set for the examination.

((¢4))) (b) For examinations held after December 31,
2003: Notice of the denial of your application, or notice of

your eligibility to take the examination will be mailed to you
by the board's designee. You will contact the board's desig-

nee or the approved test site to schedule the time and location
for your examination. Your notice of eligibility to take the
examination will be valid for one taking of the examination
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within the six months following the date of your notice of eli-

. gibility to take the examination.

4) Examination content: The CPA examination shall

test the knowledge and skills required for performance as an
entry-level certified public accountant. The examination
shall include the subject areas of accounting and auditing and
related knowledge and skills as the board may require. The
examination will consist of the following four sections:
Auditing and attestation; financial, accounting and reporting;
regulation; and business environment and concepts.

(5) Examination, grading and conditioning:

(a) For examinations held prior to January 1. 2004;
The board uses all parts of the uniform CPA examination and
the advisory grading services of the American Institute of
Certified Public Accountants. Seventy-five or better is a pass-
ing grade for each section of the examination. Each time you
sit for the examination you must take all sections you have
not previously passed. You are required to pass all sections of
the examination in order to qualify for a license. If at a given
sitting of the examination you pass two or more, but not all
sections of the examination, then you will receive credit for
those sections that you pass and you will not be required to
take those sections again provided:

((¢a))) (1) You took all unpassed sections of the examina-
tion at that sitting;

((6b)) (ii) You attained a minimum grade of fifty on
each section of the examination not passed at that sitting;

((€ey)) (ii1) You pass the remaining sections of the exam-

. ination within six consecutive examinations given after the

one at which the first sections were passed;

((¢d)) (iv) At each subsequent sitting you take all sec-
tions not yet passed and you attain a minimum grade of fifty
on those sections taken but not passed at that sitting; and

((€e9)) (V) In order to receive credit for passing additional
sections in a subsequent sitting you attain a minimum grade
of fifty on sections taken but not passed at that sitting.

((65))) (b) For examinations held after December 31,
2003: The board uses all parts of the uniform CPA examina-

tion and the advisory grading services of the American Insti-
tute of Certified Public Accountants.
(1) To qualify to apply for a license you must attain the

national uniform passing grade, approved by the board by
policy, on all four sections of the examination.

(ii) You may take the required four sections individually
and in any order. Credit for any section(s) taken and passed
after December 31, 2003, will be valid for eighteen months
from the actual date you took the passed section, without hav-
ing to attain a minimum score on any failed section(s) and
without regard to whether you have taken other sections.

(iii) You must pass all four sections of the examination
within a rolling eighteen-month period, which begins on the
date that the first section(s) is passed. When determining the

date that a section is passed the date that is used is the date
that you took the exam section and not the date that vour

grade(s) is released.

' (iv) You may not retake a failed section(s) in the same

examination window. An examination window refers to a

three-month period in which candidates have an opportunity
to take the examination (comprised of two months in which
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the examination is available to be taken and one month in
which the examination will not be offered while routine
maintenance is performed and the item bank is refreshed).

(v) In the event you do not pass all four sections of the
examination within the rolling eighteen-month period, credit
for any section(s) passed prior to the eighteen-month period
will expire and you must retake that section(s).

(c) Transitioning for candidates obtaining condi-
tiona)] credits under the proyisions of (a) of this subsec-

tion:

(i) If you earned conditional credit(s) under the provi-

sions of (a) of this subsection and as of February 15, 2004,

those conditional credits remained valid under the provisions

of (a) of this subsection, you will retain conditional credit for

the corresponding sections of the examination as follows:

Examination section taken
prior to January 1, 2004

Examination section taken
after December 31, 2003

Auditing Auditing and Attestation
Financial Accounting and Financial Accounting and
Reporting (FARE) Reporting

Accounting and Reporting

Regulation

{ARE)
Business L.aw and Profes-
sional Responsibilities

Business Environment and
Concepts

LPR

(ii) If you qualify for conditional credit(s) for a section of

the examination under (c)(i) of this subsection, you will lose

the conditional credit(s) for the section unless you complete

all remaining section(s) of the examination within the transi-
tion period which is the lesser of:

» The maximum number of testing opportunities that you
had remaining to complete all sections of the examination
under the provisions of (a) of this subsection; or

» The number of remaining testing opportunities you had
remaining to complete all sections of the examination under
the provisions of (a) of this subsection_multiplied by six
months.

(iii) If you do not pass all remaining sections during the
transition period, the conditional credit for the section(s) you

passed under the provision of (a) of this subsection will
become invalid. Any section you pass after December 31,
2003, will be subject to the provisions of (b) of this subsec-
tion with the following exception:

* You will not lose conditional credit for any section
passed during the transition period. even though more than

eighteen months may have elapsed from the date the section
is passed, until the end of your transition period.

(iv) You will retain credit for any and all sections of an
examination passed in another state if credit would have been
given under the Washington state requirements in effect on
the date you took the examination.

(v) If you pass a section of the examination, the date you

took the section of the examination is the date you receive
credit for passing the section.
(6) Ethics exam: Upon passing the CPA examination,

applicants for licensure are required to attain and demonstrate
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a passing grade of ninety percent or better on the AICPA pro-
fessional code of conduct examination.

WSR 03-09-052
PROPOSED RULES
BOARD OF ACCOUNTANCY
[Filed April 11, 2003, 9:26 a.m.}

Original Notice.

Preproposal statement of inquiry was filed as WSR 03-
05-012.

Title of Rule: WAC 4-25-721 What does the board con-
sider to be cheating on the CPA examination, what actions
may the board take if cheating is suspected, and what sanc-
tions may the board impose if cheating occurs?

Purpose: The uniform certified public accountant (CPA)
examination is moving to a computer-based format. The rule
making is necessary to transition to a computer-based format.

Statutory Authority for Adoption: RCW 18.04.105(2).

Statute Being Implemented: RCW 18.04.105(2).

Summary: Beginning in 2004, the uniform CPA exami-
nation will be computerized. The board plans to transition to
the computerized exam at the very same time all other states
make the change. The board anticipates November 2003 will
be the final paper-and-pencil exam. The board proposes to
amend its rule regarding cheating to reflect the changes in the
exam’s format.

Reasons Supporting Proposal: The uniform certified
public accountant (CPA) examination is moving to a com-
puter-based format. The board’s proposed rule revises the
rule to facilitate the move to a computer-based format.

Name of Agency Personnel Responsible for Drafting,
Implementation and Enforcement: Dana M. MclInturff, CPA,
Olympia, Washington, (360) 586-0163.

Name of Proponent: Primarily the Washington State
Board of Accountancy, governmental.

Rule is not necessitated by federal law, federal or state
court decision.

Explanation of Rule, its Purpose, and Anticipated
Effects: The board’s goal with all of its rule proposals is to:

»  Promote clarity.

+  Ensure effective communication.

«  Ensure fairness in interpretation and application of
the rules.

e Promote efficiencies through minimizing gray
areas.

Specifically, RCW 18.04.105(2) directs the board to

"establish provisions for transitioning to a new examination

Proposed
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structure or to a new media for administering the examina-
tion." The proposed rule will ensure that the transition of the
CPA exam to a computer-based format will be smooth and
fair for Washington candidates.

Proposal Changes the Following Existing Rules:
Removes reference to language specific to a paper-and-pencil
exam that will not be relevant to a computer-based exam such
as: "Examination booklet or paper,” "answer sheet," "essay
question paper.” Adds a subsection specifically prohibiting
the retaking of the exam by an individual other than a legiti-
mate candidate; individuals holding a license, or individuals
with unexpired credit for passing the section.

No small business economic impact statement has been
prepared under chapter 19.85 RCW. The proposed rule will
not have more than minor economic impact on business.

RCW 34.05.328 does not apply to this rule adoption.
The Board of Accountancy is not one of the agencies required
to submit to the requirements of RCW 34.05.328.

Hearing Location: DoubleTree Hotel - Spokane City
Center, 322 North Spokane Falls Court, Spokane, WA
99201, on July 25, 2003, at 9:00 a.m.

Assistance for Persons with Disabilities: Contact Cheryl
Sexton by July 18, 2003, TDD (800) 833-6384 or (360) 664-
9194.

Submit Written Comments to: Dana M. MclInturff,
Executive Director, P.O. Box 9131, Olympia, WA 98507-
9131, fax (360) 664-9190, by July 7, 2003.

Date of Intended Adoption: July 25, 2003.

February 28, 2003
Dana M. McInturff, CPA

Executive Director

AMENDATORY SECTION (Amending WSR 02-04-064,
filed 1/31/02, effective 3/15/02)

WAC 4-25-721 What does the board consider to be
cheating on the CPA examination, what actions may the
board take if cheating is suspected, and what sanctions
may the board impose if cheating occurs? (1) Cheating

¢))) Unauthorized communication with others inside or
outside of the examination room ((dusi ination))

((¢e))) (b) Substitution by a candidate of another person
to ((wme-eae-ef—mefe—ef—i-he—e*ami-&&ﬁeﬂ—pﬂ-peﬁ—fef
himther)) sit in the test site and take the examination on
behalf of the candidate;

((6))) () Referencing crib sheets, text books, or other
unauthorized material or electronic media inside or outside
the examination room ((during-the-examination)) while the
examination is in progress;

((€e))) (d) Copying or attempting to copy another candi-
date's answers;

I
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€2)) (e) Disclosing or attempting to disclose examina-
tion questions and/or answers to others;

((6h)) (D) Bringing unauthorized prohibited items into
the examination site((;)) or (())) possessing unauthorized
prohibited items in the examination site;

{g) Retaking or attempting to retake a section by an indi-
vidual who holds a license or who has unexpired credit for
passing the section, unless the individual has been expressly
authorized by the board to participate in a "secret shopper”
program.

(2) Cheating on the CPA examination is dishonesty
directly related to the professional responsibilities of a CPA
and demonstrates a lack of good character. When determin-
ing appropriate sanctions for cheating, the board may impose
one or more of the following penalties:

(a) Enter a failing grade for any or all parts of the candi-
date’s examination;

(b) Bar a candidate from writing future examinations; or

(c) Notify other jurisdictions of the board’s conclusions
and order.

(3) If a candidate is suspected of cheating, ((a)) the board
or its representative(s) may expel the candidate from the
exammatlon(( )) or move the candldate suspected of cheatmg

pfehib&ed—ﬁems)) toa posmon in the tcst centcr that is away
from other examinees or where the candidate may be more

closely observed. The board or its representatives may

. require a candidate suspected of cheating, or a candidate who
may have observed cheating, to respond to board inquiry.
The board may schedule a hearing to determine the validity
of the charge of cheating.

WSR 03-09-058
PROPOSED RULES
DEPARTMENT OF LICENSING
[Filed April 14,2003, 12:05 p.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 03-
03-080.

Title of Rule:
308-124H-061(6).

Purpose: Provide for mandatory evaluations on distance
education courses and require that providers explain how
they arrived at the number of hours requested for a course.
Also amends rules for denial or withdrawal of course
approval.

Statutory Authority for Adoption: RCW 18.85.040(1).

Statute Being Implemented: RCW 18.85.040(4).

Summary: To amend rules relating to distance education
delivery method approval criteria so as to provide for manda-

'tvary student evaluations for each course and to require pro-

Will amend WAC 308-124H-029 and

iders to explain how they arrived at the number of clock
hours requested. Will also amend rules for grounds for denial
or withdrawal of course approval to include failing to meet
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the requirements under WAC 308-124H-026 and 308-124H-
029.

Reasons Supporting Proposal: To provide better infor-
mation for the department to assess eligibility for course
approval and to provide better information in the event of an
investigation.

Name of Agency Personnel Responsible for Drafting:
Jana L. Jones, DOL Black Lake Complex, P.O. Box 2445,
Olympia, WA, (360) 664-6524; Implementation and
Enforcement: DOL Real Estate Program, DOL Black Lake
Complex, P.O. Box 2445, Olympia, WA, (360) 664-6524.

Name of Proponent: Washington State Real Estate
Commission and Department of Licensing, governmental.

Rule is not necessitated by federal law, federal or state
court decision.

Explanation of Rule, its Purpose, and Anticipated
Effects: Requires student evaluations on each distance edu-
cation course. Requires providers to explain how they
arrived at number of hours requested for course approval.
Amends rule allowing for withdrawal of course approval.

Proposal Changes the Following Existing Rules:
Amends WAC 308-124H-029 and 308-124H-061(6) to
require student evaluations of distance education courses.

No small business economic impact statement has been
prepared under chapter 19.85 RCW. Does [not] impact small
business.

RCW 34.05.328 does not apply to this rule adoption.
Department of Licensing exempt.

Hearing Location: AmeriTel Inn, 4520 Martin Way,
Olympia, WA 98516, on June 12, 2003, at 1:00 p.m.

Assistance for Persons with Disabilities: Contact Jana
Jones by June 11, 2003, TDD (360) 753-1966 or (360) 664-
6524.

Submit Written Comments to: Jana L. Jones, Assistant
Administrator, Real Estate, P.O. Box 2445, Olympia, WA
98507, fax (360) 58-0998 [586-0998], by June 11, 2003.

Date of Intended Adoption: June 12, 2003.

April 14,2003

Alan E. Rathbun

Assistant Director

Business and Professions Division

AMENDATORY SECTION (Amending WSR 03-02-001,
filed 12/19/02, effective 1/19/03)

WAC 308-124H-029 Distance education delivery
method approval required. Applicants are required to sub-
mit an application for each separate distance education deliv-
ery method for which they propose to offer approved courses
for clock hours. When submitting a distance education deliv-
ery method application, the following minimum criteria must
be provided by the applicant:

(1) Specify the course learning objectives for each learn-
ing unit and clearly demonstrate that the learning objectives
cover the subject matter and how these relate to the practice
of real estate. Objectives must be specific to ensure that all
content is covered adequately to ensure mastery;

(2) Demonstrate how mastery of the material is provided
by:
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(a) Dividing the material into major learning units, each
of which divides the material into modules of instruction;

(b) Specifying learning objectives for each learning unit
or module of instruction. Learning objectives must be com-
prehensive enough to ensure that if all the objectives are met,
the entire content of the course will be mastered;

(c) Specifying an objective, quantitative criterion for
mastery used for each learning objective and provide a struc-
tured learning method designed to enable students to attain
each objective;

(3) Demonstrate that the course includes the same or rea-
sonably similar informational content as a course that would
otherwise qualify for the requisite number of clock hours of
classroom-based instruction and how the provider will know
that the student completed the required number of clock
hours;

(4) Describe consistent and regular interactive events
appropriate to the delivery method. The interactive elements
must be designed to promote student involvement in the
learning process, and must directly support the student’s
achievement of the course learning objectives. The applica-
tion must identify the interactive events included in the
course and specify how the interactive events contribute to
achievement of the stated learning objectives;

(5) Demonstrate how the course provides a mechanism
of individual remediation to correct any deficiencies identi-
fied during the instruction and assessment process;

(6) Measure, at regular intervals, the student’s progress
toward completion of the mastery requirement for each learn-
ing unit or module. In the case of computer-based instruction,
the course software must include automatic shutdown after a
period of inactivity;

(7) Demonstrate that approved instructors are available
to answer questions regarding course content at reasonable
times and by reasonable means, including in-person contact,
individual and conference telephone calls, e-mail and fax;

(8) Demonstrate how reasonable security will be pro-
vided to ensure that the student who receives credit for the
course is the student who enrolled in and completed the
course. Both the approved school and the student must certify
in writing that the student has completed the course, and the
required number of clock hours; '

(9) Provide a complete description of any hardware, soft-
ware, or other technology to be used by the provider and
needed by the student to effectively engage in the delivery
and completion of the course material and an assessment of
the availability and adequacy of the equipment, software, or
other technologies to the achievement of the course’s instruc-
tional claims; ((end))

(10) Provide an orientation session with the instructor or
an affiliated representative of an approved school. Mecha-
nisms must be clearly in place which allow students an early
orientation to discuss course specifics;

(11) Demonstrate how the provider determined the num-
ber of clock hours requested in the distance education deliv-
ery method approval application; and

(12) Provide with each distance education delivery
method approval application a copy of a course evaluation
form. The provider must provide each student with the man-
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datory evaluation form and retain the completed form in the
school records as required under WAC 308-124H-245(4).

AMENDATORY SECTION (Amending WSR 02-03-056, ‘
filed 1/10/02, effective 2/10/02)

WAC 308-124H-061 Grounds for denial or with-
drawal of course approval. Course approval may be denied
or withdrawn if the instructor or any owner, administrator or
affiliated representative of a school, or a course provider or
developer:

(1) Submits a false or incomplete course application or
any other information required to be submitted to the depart-
ment;

(2) Includes in its title the phrase "real estate fundamen-
tals,” "real estate brokerage management," "real estate law,"
"business management,” and "real estate practice” if the
course was not submitted for approval of clock hours pursu-
ant to WAC 308-124H-012;

(3) If the title of the course misleads the public and/or
licensees as to the subject matter of the course;

(4) If course materials are not updated within thirty days
of the effective date of a change in the statute or rules;

(5) If course content or material changes are not submit-
ted to the department for approval prior to the date of using
the changed course content;

(6) Failed to meet the requirements under WAC 308-
124H-025, 308-124H-026, and 308-124H-029;

(7) If a course or prescribed core curriculum was
approved through the mistake or inadvertence of the direc- ‘
tor((

WSR 03-09-059
PROPOSED RULES
DEPARTMENT OF LICENSING
[Filed April 14, 2003, 12:08 p.m.)

Original Notice.

Preproposal statement of inquiry was filed as WSR 03-
02-002.

Title of Rule: Will amend WAC 308-124B-150, affect-
ing real estate transaction recordkeeping.

Purpose: To allow out-of-state real estate licensees
working under a license recognition agreement to maintain
their Washington transaction records with the out-of-state
broker to whom they are licensed.

Statutory Authority for Adoption: RCW 18.85.040(1).

Statute Being Implemented: RCW 18.85.040(3).

Summary: To allow for real estate licensees from other
jurisdictions, who obtain their Washington real estate license
through a license recognition agreement with Washington, to
maintain Washington real estate transaction records in their
out-of-state jurisdiction and with the out-of-state broker to
who they are licensed. That broker shall be responsible fo:
those records and the records shall be subject to the recor
keeping and inspection requirements as with any Washington
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real estate transaction records and the record-keeping
requirements of that broker’s jurisdiction.

Reasons Supporting Proposal: Better facilitate effi-
ciency of license recognition agreements.

Name of Agency Personnel Responsible for Drafting:
Jana L. Jones, DOL Black Lake Complex, P.O. Box 2445,
Olympia, WA (360) 664-6524; Implementation and Enforce-
ment: DOL Real Estate Program, DOL Black Lake Com-
plex, P.O. Box 2445, Olympia, WA 9360) 664-6524.

Name of Proponent: Washington Real Estate Commis-
sion and the DOL Real Estate Program, governmental.

Rule is not necessitated by federal law, federal or state
court decision.

Explanation of Rule, its Purpose, and Anticipated
Effects: To allow for out-of-state real estate licensees work-
ing in Washington under a license recognition agreement to
retain Washington records of real estate transaction with the
out-of-state broker to whom they are licensed.

Proposal Changes the Following Existing Rules:
Amends WAC 308-124B-150, allowing for Washington
records to be retained by out-of-state broker under license
recognition agreement.

No small business economic impact statement has been
prepared under chapter 19.85 RCW. No small business
impact.

RCW 34.05.328 does not apply to this rule adoption.
Department of Licensing is exempt from this law.

Hearing Location: AmeriTel Inn, 4520 Martin Way,
Olympia, WA 98516, on June 12, 2003, at 1:00 p.m.

Assistance for Persons with Disabilities: Contact Jana
Jones by June 11, 2003, TDD (360) 753-1966 or (360) 664-
6524.

Submit Written Comments to: Jana L. Jones, Assistant
Administrator, Real Estate, P.O. Box 2445, Olympia, WA
98507-2445, fax (360) 586-0998.

Date of Intended Adoption: June 12, 2003.

April 14,2003

Alan E. Rathbun

Assistant Director

Business and Professions Division

AMENDATORY SECTION (Amending WSR 02-03-054,
filed 1/10/02, effective 2/10/02)

WAC 308-124B-150 Office requirement for brokers
actively licensed in another jurisdiction. The term "office”
in RCW 18.85.180 for a broker actively licensed in another
jurisdiction in which the broker’s headquarter office is
located shall mean the Washington location where trust
account and transaction records are maintained. Such records
are required to be maintained for three years. The trust
account and transaction records shall be open and accessible
to representatives of the department of licensing. The parties
to the transaction shall have access to the transaction records
prepared or retained for the requesting party.

A broker actively licensed in another jurisdiction seek-
ing licensure in Washington, whose headquarter office is
located in that other jurisdiction, shall notify the department
of the location address where the records are maintained in

WSR 03-09-073

the state of Washington and shall include this address with
the headquarter’s address on the license application.

The Washington license shall be posted at the location
where the records are being maintained.

Within thirty days after mailing of the notice of audit, the
broker shall come to the department’s office, after making an
appointment, in the geographic location (Seattle or Olympia)
nearest to the location of the records to sign the audit report.

If a rea] estate licensee actively licensed in another juris-
diction, whose headquarter office is located in that other

jurisdiction, has obtained a Washington real estate license

through a license recognition agreement, that licensee may

maintain required Washington real estate transaction records
in_their out-of-state jurisdiction and with the out-of-state bro-
ker to whom they are licensed, providing it is allowed for in
the license recognition agreement.

WSR 03-09-073
PROPOSED RULES
DEPARTMENT OF
SOCIAL AND HEALTH SERVICES
(Economic Services Administration)
[Filed April 15, 2003, 4:36 p.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 03-
06-057.

Title of Rule: WAC 388-450-0080 What is self-employ-
ment income and 388-450-0085 How does we count your
self-employment income?

Purpose: The department is amending the rules to clarify
what activities qualify as self-employment, what deductions
the department allows for self-employed individuals, and
rewrite the text of the rules to be more easily understood.

Statutory Authority for Adoption: RCW 74.04.050,
74.04.055, 74.04.057, 74.04.510.

Statute Being Implemented: RCW 74.04.050, 74.04.-
055, 74.04.057, 74.04.510.

Summary: These rules explain which income-earning
activities qualify as self-employment and what dedications
the department allows when calculating self-employment
income for cash, basic food, and medical programs for chil-
dren, pregnant women and families.

Reasons Supporting Proposal: These changes are neces-
sary to clarify which activities the department counts as self-
employment, and how the department calculates an individ-
ual’s self-employment income.

Name of Agency Personnel Responsible for Drafting,
Implementation and Enforcement: John Camp, 1009 College
S.E., Lacey, WA 98504, (360) 413-3232.

Name of Proponent: Department of Social and Health
Services, governmental.

Rule is necessary because of federal law, Title 7 of the
Code of Federal Regulations, Part 273.9(b).

Explanation of Rule, its Purpose, and Anticipated
Effects: Rule: WAC 388-450-0080 What is self-employ-
ment income and 388-450-0085 How does we count your
self-employment income?

Proposed
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Purpose and Effect: See Purpose, Summary, and Rea-
sons Supporting Proposal above.

Proposal Changes the Following Existing Rules: See
Purpose, Summary, and Reasons Supporting Proposal above.

No small business economic impact statement has been
prepared under chapter 19.85 RCW. This proposed rule does
not have an economic impact on small businesses, it only
affects DSHS clients by modifying immigrant eligibility pro-
visions to the sponsor deeming requlrements for food assis-
tance benefits.

RCW 34.05.328 does not apply to this rule adoption.
These amendments are exempt as allowed under RCW
34.05.328 (5)(b)(vii) which state in part "[t]his section does
not apply to... rules of the department of social and health
services relating only to client medical or financial eligibility
and rules concerning liability for care of dependents.” This
rule adopts federal requirements mandated by Title 7 of the
Code of Federal Regulations Part 273, 273.9(b) regarding
self-employment income for federal food stamp benefits.
The department also applies the same requirements for cash
assistance and medical benefits for children, pregnant women
and families.

Hearing Location: Blake Office Park (behind Goodyear
Courtesy Tire), 4500 10th Avenue S.E., Rose Room, Lacey,
WA 98503, on May 27, 2003, at 10:00 a.m.

Assistance for Persons with Disabilities: Contact Andy
Fernando, DSHS Rules Coordinator, by May 23, 2003, phone
(360) 664-6094, TTY (360) 664-6178, e-mail FernAX
@dshs.wa.gov.

Submit Written Comments to: Identify WAC Numbers,
DSHS Rules Coordinator, Rules and Policies Assistance
Unit, P.O. Box 45850, Olympia, WA 98504-5850, fax (360)
664-6185, e-mail fernaax @dshs.wa.gov, by 5:00 p.m., May
217, 2003.

Date of Intended Adoption: No earlier than May 28,
2003.

April 14, 2003
Brian H. Lindgren, Manager
Rules and Policies Assistance Unit

AMENDATORY SECTION (Amending WSR 01-19-020,
filed 9/11/01, effective 10/1/01)

WAC 388-450-0080 What is self-employment
income? This section applies to TANF/SFA, GA, RCA,
Basic Food ((assistanee)), and medical programs for children,
pregnant women and families.

(1) Self-employment income is income you earn from

operating a business ((yeu—ewn—er—eper—a&e—m&her—ﬂmﬂ-meeme
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mere—ﬂiaﬂ—the-teml-feﬂ&)), performmg a servnce, selhng 1tem
you make, or re—sellmg items to make a proﬁ

63))) You are self-employed if you earn income without
having an employer/employee relationship with the person

who pays you. Your self-employment does not have to be a
licensed business for your business or activity to qualify as

self-employment. Some examples of self-employment
include:

(a) Childcare;

(b) Driving a taxi cab;

(c) Farming/fishing;

(d) Odd jobs such as mowing lawns, house painting, gut-
ter cleaning, or car maintenance;

(e) Operating a lodging for roomers and/or boarders.
Roomer income includes money paid to you for shelter costs
by someone who lives with you if you:

(i) Own your residence; or

(i) Rent all or a part of your residence and the total rent
you charge all others in your home is more than your total
rent. ,

(f) Operating an adult family home:

(g) Providing services such as a massage therapist or a
professional escort;

(h) Retainer fees to reserve a bed for a foster child;

(i) Selling self-produced or supplied items:

(i) Selling or donating your own biological products such
as blood, plasma, eggs, sperm, or hair: and

(k) Working as a subcontractor.

(3) If you are an employee of a company or 1nd1v1dual
who performs the activities listed in subsection (2) above as a
part of your job, we do not count the activity as self-employ-
ment. If the person or company who pays you must report
your income using IRS form W-2, you are an employee.

(4) Most self-employment income is considered earned
income as described in WAC 388-450-0030.

(5) For TANF/SFA and Basic Food ((assistanee)) there
are special rules about renting or leasing out property or real
estate that you own.

(a) We count the income you get as unearned income
unless you spend at least twenty hours per week managing
the property.

(b) For TANF/SFA, we count the income as unearned
income unless the use of the property is a part of your
approved individual responsibility plan.

AMENDATORY SECTION (Amending WSR 01-19-020,
filed 9/11/01, effective 10/1/01)

WAC 388-450-0085 How we count your self-employ-
ment income? This section applies to TANF/SFA, GA,
RCA, Basic Food ((assistaree)), and medical programs for
children, pregnant women and families.
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(1) We decide how much of your self-employment
income to count by:

(a) Adding together your gross self-employment income
and (( > . . .
the-sale-ef)) any profit you make from selling your business
property or equipment((3));

(b) Subtracting your business expenses as described in
subsection (2) below; and

(c) Dividing the remaining amount of self-employment
income by the number of months over which the income will
be averaged.

(2) We automatically subtract one hundred dollars as a
business expense even if your costs are less than this. If you
want to claim more than one hundred dollars, you must item-
ize and provide proof of your expenses in order for us to
count them. We never allow the following expenses:

(a) Federal, state, and local income taxes;

(b) Money set aside for retirement purposes;

(c) Personal work-related expenses (such as travel to and
from work);

(d) Net losses from previous periods;

(e) Depreciation; or

(f) Any amount that exceeds the payment you get from a
boarder for lodging and meals.

. (3) If you have worked at your business for less than a
year, we figure your gross self-employment income by aver-
aging:

(a) The income over the period of time the business has
been in operation; and

(b) The monthly amount estimated for the coming year.

WSR 03-09-075
WITHDRAWAL OF PROPOSED RULES
DEPARTMENT OF LICENSING

[Filed April 16, 2003, 9:05 am.]

The Department of Licensing hereby withdraws WSR
03-09-031 filed on April 7, 2003.
: D. McCurley, Administrator

Title and Registration Services

WSR 03-09-078
PROPOSED RULES
COLUMBIA RIVER
GORGE COMMISSION
{Filed April 17, 2003, 8:42 a.m]

Original Notice.

Exempt from preproposal statement of inquiry under
RCW 34.05.310(4).

Title of Rule: Appeals from county ordinances. This
rule is the appellate procedural rule for filing an appeal of a
county land use decision in the Columbia River Gorge
National Scenic Area.

Purpose: The purpose of the rule is to define the process
and standards used by the Gorge Commission in hearing

WSR 03-09-078

appeals of county land use decisions in the National Scenic
Area.

Other Identifying Information: Commission Rule 350-
60.

Statutory Authority for Adoption: 16 U.S.C. § 544c(b),
RCW 42.97.015.

Statute Being Implemented: 16 U.S.C. § 544c(b), RCW
42.97.015.

Summary: This rule making is to amend the rules to
clarify, simplify, and expedite the appeals process.

Reasons Supporting Proposal: The proposal contains
amendments that have long been sought by appellate parties.

Name of Agency Personnel Responsible for Drafting,
Implementation and Enforcement: Jeffrey Litwak, Counsel,
P.O. Box 730, White Salmon, WA 98672, (509) 493-3323.

Name of Proponent: Columbia River Gorge Commis-
sion, governmental.

Rule is not necessitated by federal law, federal or state
court decision.

Explanation of Rule, its Purpose, and Anticipated
Effects: This rule governs the Gorge Commission process
and standards for appeals of land use decisions by the execu-
tive director of the Gorge Commission. The Gorge Commis-
sion has implemented this rule since 1993 in substantially the
same form. Over the past ten years, the Gorge Commission
and frequent appellants under the rules have identified
changes that will clarify, simplify, and expedite the process.

Proposal Changes the Following Existing Rules: Signif-
icant changes include: Allowing filing by fax for uncon-
tested motions (350-60-040(5)); allowing filing to be accom-
plished by mail instead of by receipt at the commission office
(350-60-040(5)); allowing shortened records as stipulated by
parties (350-60-60 [350-60-060] (1)(f)); requiring parties to
note whether they believe the case could be resolved using
ADR, in which case the Gorge Commission would facilitate
ADR (350-60-075); clarifying the process for oral argument
to provide a time for questions prior to argument, uninter-
rupted oral argument, and a time for questions after oral argu-
ment (350-60-120(4)); a process for filing motions and
responses to motions, and for expedited motions (350-60-
130); that Gorge Commission will issue orders on motions
for intervention (350-60-160(7)); allowing stipulated
motions for extensions of time to be automatic for the first
one, and presumed granted for all subsequent extensions
(350-60-190 (4) - (6)); allowing for involuntary dismissal of
an appeal by the commission when the appeal is moot or not
diligently prosecuted (350-60-125); allowing a county to
request a voluntary remand of a case under certain circum-
stances (350-60-220(2)); a special process for filing of an
appeal after expiration of the appeal period under certain
extraordinary and rare circumstances (350-60-240).

The Gorge Commission is especially interested in public
comment concerning proposed rule 350-60-240, including
alternative means of addressing the problem identified in that
rule.

No small business economic impact statement has been
prepared under chapter 19.85 RCW. The rules are process
and procedural and do not target small businesses.

Proposed
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RCW 34.05.328 does not apply to this rule adoption.
The proposed amendments are not a "significant legislative
rule” under RCW 34.05.328 (3)(c)(iii)-

Hearing Location: Discovery Center, 5000 Discovery
Drive, The Dalles, Oregon, on June 10, 2003, at 9:00 a.m.

Assistance for Persons with Disabilities: Contact Nancy
Andring by June 6, 2003, 9:00 a.m.

Submit Written Comments to: Columbia River Gorge
Commission, P.O. Box 730, White Salmon, WA 98672, fax
(509) 493-2229, by June 2, 2003.

Date of Intended Adoption: June 10, 2003.

April 14,2003

Nancy Andring

Rules Coordinator

Reviser’s note: The material contained in this filing exceeded the

page-count limitations of WAC 1-21-040 for appearance in this issue of the
Register. It will appear in the 03-10 issue of the Register.

WSR 03-09-079
PROPOSED RULES
COLUMBIA RIVER
GORGE COMMISSION
[Filed April 17, 2003, 8:44 a.m]

Original Notice.

Exempt from preproposal statement of inquiry under
RCW 34.05.310(4).

Title of Rule: Appeals from decisions under Gorge
Commission ordinances. This rule is the appellate procedural
rule for filing an appeal of a land use decision by the execu-
tive director of the Columbia River Gorge Commission.

Purpose: The purpose of the rule is to define the process
and standards used by the Gorge Commission in hearing
appeals of land use decisions by the executive director of the
Gorge Commission. :

Other Identifying Information: Commission Rule 350-
70.

Statutory Authority for Adoption: 16 U.S.C. § 544¢(b),
RCW 42.97.015.

Statute Being Implemented: 16 U.S.C. § 544c(b), RCW
42.97.015.

Summary: This rule making is to amend the rules to
clarify, simplify, and expedite the appeals process.

Reasons Supporting Proposal: The proposal contains
amendments that have long been sought by appellate parties.

Name of Agency Personnel Responsible for Drafting,
Implementation and Enforcement: Jeffrey Litwak, Counsel,
P.O. Box 730, White Salmon, WA 98672, (509) 493-3323.

Name of Proponent: Columbia River Gorge Commis-
sion, governmental.

Rule is not necessitated by federal law, federal or state
court decision.

Explanation of Rule, its Purpose, and Anticipated
Effects: This rule governs the Gorge Commission process
and standards for appeals of land use decisions by the execu-
tive director of the Gorge Commission. The Gorge Commis-
sion has implemented this rule since 1993 in substantially the
same form. Over the past ten years, the Gorge Commission

Proposed
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and frequent appellants under the rules have identified
changes that will clarify, simplify, and expedite the process.

Proposal Changes the Following Existing Rules: Signif-
icant changes include: Changing the role of the executive
director from being a "party" to the appeal, to being the staff
of the commission; allowing filing by fax for uncontested
motions (350-70-040(6)); allowing filing to be accomplished
by mail, instead of by receipt at the commission office (350-
70-040(6)); requiring appellants to note whether they are
willing to try ADR to settle the case, in which case the Gorge
Commission would facilitate ADR (350-70-085); including a
process for filing motions and responses to motions, and for
expedited motions (350-70-120); revising the appeal hearing
to resemble a local government de novo appeal hearing (350-
70-140); allowing any person to testify at the appeal hearing
instead of only persons who have intervened; allowing inter-
vention to participate in prehearing matters (350-70-170);
allowing stipulated motions for extensions of time to be auto-
matic for the first one, and presumed granted for all subse-
quent extensions (350-70-200 (4) - (6)); allowing for invol-
untary dismissal of an appeal by the commission when the
appeal is moot or not diligently prosecuted (350-70-225);
allowing the executive director to request a voluntary remand
of a case under certain circumstances and deleting the
requirement that the commission identify "error” in the exec-
utive director's decision (350-70-230).

No small business economic impact statement has been
prepared under chapter 19.85 RCW. The rules are process
and procedural and do not target small businesses.

RCW 34.05.328 does not apply to this rule adoption.
The proposed amendments are not a "significant legislative
rule” under RCW 34.05.328 (3)(c)(iii).

Hearing Location: Discovery Center, 5000 Discovery
Drive, The Dalles, Oregon, on June 10, 2003, at 9:00 a.m.

Assistance for Persons with Disabilities: Contact Nancy
Andring by June 6, 2003, 9:00 a.m.

Submit Written Comments to: Columbia River Gorge
Commission, P.O. Box 730, White Salmon, WA 98672, fax
(509) 493-2229, by June 2, 2003.

Date of Intended Adoption: June 10, 2003.

April 14, 2003
Nancy Andring
Rules Coordinator

Reviser’s note: The material contained in this filing exceeded the
page-count limitations of WAC 1-21-040 for appearance in this issue of the
Register. It will appear in the 03-10 issue of the Register.

WSR 03-09-091
PROPOSED RULES
DEPARTMENT OF
SOCIAL AND HEALTH SERVICES
(Aging and Disability Services Administration)
[Filed April 18, 2003, 4:26 p.m.]

Original Notice.
Preproposal statement of inquiry was filed as WSR 02-
18-082.
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Title of Rule: Amendments to program of all-inclusive
care for the elderly (PACE), WAC 388-71-0800, 388-71-
0805, 388-71-0810, 388-71-0815, 388-71-0820, 388-71-
0825, 388-71-0835, 388-71-0840, and 388-71-0845.

Purpose: To amend and clarify PACE program require-
ments and add specific additional options under PACE rules.

Statutory Authority for Adoption: RCW 74.04.057,
74.08.090, 74.09.520.

Statute Being Implemented: RCW 74.04.057, 74.09.-
520, 74.09.523.

Summary: The proposed rules amend and clarify PACE
program requirements; makes PACE program requirements
consistent with federal PACE regulations (42 C.F.R. Part
460) and updates WAC references; and adds medicaid cov-
ered mental health and substance abuse treatment services to
the PACE service package.

Reasons Supporting Proposal: Adds clarity to rules and
makes PACE program requirements consistent with federal
PACE regulations.

Name of Agency Personnel Responsible for Drafting,
Implementation and Enforcement: Kristi Knudsen, P.O. Box
45600, Olympia, WA 98504-5600, (360) 725-2537, knud-
skl@dshs.wa.gov.

Name of Proponent:
Services, governmental.

Rule is not necessitated by federal law, federal or state
court decision.

Explanation of Rule, its Purpose, and Anticipated
Effects: See Purpose, Summary, and Reasons Supporting
Proposal above.

Proposal Changes the Following Existing Rules: See
Purpose, Summary, and Reasons Supporting Proposal above.

No small business economic impact statement has been
prepared under chapter 19.85 RCW. The department has
found that changes to these rules will not adversely affect any
small businesses.

RCW 34.05.328 does not apply to this rule adoption.
The proposed rules concern client financial or medical eligi-
bility, and under RCW 34.05.328 (5)(b)(vii) these amend-
ments are exempt from requirements of this statute.

Hearing Location: Blake Office Park East, Rose Room,
4500 10th Avenue S.E. (behind Goodyear Courtesy Tire),
Lacey, WA 98503, on May 27, 2003, at 10:00 a.m.

Assistance for Persons with Disabilities: Contact Andy
Fernando, DSHS Rules Coordinator, by May 23, 2003, phone
(360) 664-6094, TTY (360) 664-6178, e-mail fernaax
@dshs.wa.gov.

Submit Written Comments to: Identify WAC Numbers,

Department of Social and Health

DSHS Rules Coordinator, Rules and Policies Assistance -

Unit, P.O. Box 45850, Olympia, WA 98504-5850, fax (360)

664-6185, e-mail fernaax @dshs.wa.gov, by 5:00 p.m., May
-27,2003.

Date of Intended Adoption: Not earlier than May 28,

2003.

April 14, 2003

Brian H. Lindgren, Manager

Rules and Policies Assistance Unit

WSR 03-09-091

AMENDATORY SECTION (Amending WSR 99-19-048,
filed 9/13/99, effective 10/14/99)

WAC 388-71-0800 What is PACE? (1) PACE, which
stands for the program of all-inclusive care for the elderly, is
a managed care program that provides:

(a) All Medicaid and Medicare services in a comprehen-
sive((s)) and coordinated ((acute-medical-andlong-term-care
serviees)) manner for a frail elderly population; and

(b) A home and community-based alternative to nursing
facility care.

(2) PACE is ((aMedicareMMedicaid—programs;)) autho-
rized under ((seetien)) sections 1934 and 1894 of the Social
Security Act and is administered by the department. The
laws allow the department to expand home and community-
based care options for the frail elderly population.

AMENDATORY SECTION (Amending WSR 99-19-048,
filed 9/13/99, effective 10/14/99)

WAC 388-71-0805 What services does PACE cover?
Under their contract with the department, the PACE provider
develops ((aeare)) an individualized plan of care, as defined
in 42 CFR 460.106, that integrates necessary long-term care
((and-acute)), medical services, mental health services, and
alcohol and substance abuse treatment services.

(1) The care plan includes, but is not limited to any of the
following long-term care services: ,

(2) ((Case-management;to-access-and-monitorservices))
Care coordination;

(b) Home and community-based services:

(1) Personal (in-home) care;

(ii) Residential care ((¢e-g~bearding-home;adult-family
homey)).

(c) And, if necessary, nursing facility care.

(2) The care plan may also include, but is not limited to
the following medical services:

(a) (Reutine)) Primary medical care;

(b) Vision care;

(c) Hospice care;

(d) Restorative therapies, including speech occupa-
tional, and physical therapy;

(e) Oxygen therapy;

(f) Audiology (including hearing aids);

(g) Transportation;

(h) Podiatry;

(i) Durable medical equipment (e.g., wheelchair);

(j) Dental care;

(k) Pharmaceutical products;

() ((Shets)) Immunizations and vaccinations;

(m) Emergency room visits and inpatient hospital stays.

(3) The care plan may also include any other services
determined necessary by the interdisciplinary team to

improve and maintain the client’s overall health status.

AMENDATORY SECTION (Amending WSR 99-19-048,
filed 9/13/99, effective 10/14/99)

WAC 388-71-0810 Who provides these services? (1)
A PACE ((multidiseiptinery)) interdisciplinary team, with

Proposed

PROPOSED
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the help of the client, family, and ((easewesker)) department
case manager, develops and delivers necessary long-term
care ((ard-aeute)) medical services((—Members-of-the-team
may-include)), mental health services, and alcohol and sub-
stance abuse treatment services. The PACE interdisciplinary
team is composed of at least the following members:
(a) Primary care ((phys*el&ﬂﬁ-ﬁﬂd—ﬂﬁfﬁeS)) physician;
(b) Registered nurse;
(c) Social worker;

(d) Physical therapists;

(e) Occupational therapist;

(f) Recreation therapist or activity coordinator;
(g) Dietitian;

(h) PACE center manager;

(i) Home care coordinator;

(j) Personal care attendant;

(k) Van driver or his or her representative.
(2) As needed, the PACE provider may subcontract with
other qualified professionals to provide services.

AMENDATORY SECTION (Amending WSR 99-19-048,
filed 9/13/99, effective 10/14/99)

WAC 388-71-0815 Where are these services pro-
vided? In general, most of the covered services are offered at
the PACE ((me—wh-xeh—w—a—heensed—ad—uk—d&y—hee*ﬂ%)) center.
The PACE team may also provide care in homes, hospitals,
((end)) nursing facilities, and community-based residential
settings including adult famlly homes, assisted living facili-
ties, and boarding homes.

AMENDATORY SECTION (Amending WSR 02-15-138,
filed 7/22/02, effective 8/22/02)

WAC 388-71-0820 How do I qualify for Medicaid-
funded PACE services? To qualify for Medicaid-funded
PACE services, you must apply for an assessment by contact-
ing your local Home and Community Services office. A case
((wetker)) manager will assess and determine whether you:

(1) Are age:

(a) Fifty-five or older, and blind or disabled as defined in
WAC ((388-15-202; Long-term-eare-services—Definitions))
388-511-1105, SSI-related eligibility requirements; or

(b) Sixty-five or older.

(2) Need nursing facility level of care as defined in WAC
388-71-0435(4), titled Am I eligible for COPES-funded ser-
vices? Note: If you are already enrolled, but no longer need
nursing facility care, you ((mmight)) may still be eligible for
PACE services if the case manager reasonably expects you to
need nursing facility care within the next six months in the

absence of continued PACE coverage;
(3) Live within the designated service area of the PACE

provider((-eurrently-the-central-Seattle-area)); and

(4) Meet financial eligibility requirements. This means
the department will assess your finances and determine if
your income and resources fall within the limits set in WAC

Proposed
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(388-513-1315 Eligibitity-d o Institutional))
388-515-1505.

AMENDATORY SECTION (Amending WSR 99-19-048,
filed 9/13/99, effective 10/14/99)

WAC 388-71-0825 What are my appeal rights? If the
department determines you are ineligible, but you disagree,
you may appeal the department's decision. For more infor-
mation on your appeal rights, refer to chapter ((388-68)) 388-
02 WAC, ((Praetice-and-proeedures—Fair-bearing)) DSHS
hearing rules and 42 CFR 460.124, Additional appeal rights
under Medicare or Medicaid.

AMENDATORY SECTION (Amending WSR 99-19-048,
filed 9/13/99, effective 10/14/99)

WAC 388-71-0835 How do I enroll into the PACE
program? Once you qualify for PACE, enrollment into the
program is voluntary. However, before you can ((jein)) par-
ticipate, you must:

(1) Contact your local PACE provider or local home and
community services office.

(2) Not be enrolled in any other medical coverage plan
that purchases services on a prepaid basis (e.g., (HIMO)) pre-
paid health plan); and

((€2))) (3) Agree to receive services exclusively ((frem))
through the PACE provider and the PACE providet's network

of contracted providers.

AMENDATORY SECTION (Amending WSR 99-19-048,
filed 9/13/99, effective 10/14/99)

WAC 388-71-0840 How do I disenroll from the
PACE program? (1) You may ((veluntarily)) choose to yol-
untarily disenroll from the PACE program without cause at
any time. To do so, you must give the PACE provider written
notice. If you give notice:

(a) Before the fifteenth of the month, disenrollment is
effective at the end of the month.

(b) After the fifteenth, disenrollment is not effective until
the end of the following month.

(2) You may also be involuntarily disenrolled from the
program by the PACE provider ((mey-aiso-end-serviees)), if
you:

(a) Move out of the designated service area or are out of
the service area for more than thirty consecutive days. unless
the PACE provider agrees to a longer absence due to extenu-
ating circumstances;

(b) ((E*h%ﬂelenfepab&sfve-behwwﬁef—f&ﬂ—te-eeep—

effeeﬂavel-y—er—-safel-y—prewde-sewrees)) Engage in dlsruptnv
or threatening behavior such that the behavior jeopardizes
your health or safety. or the safety of others;
() « i 16t

)) Fail to comply with your plan of care
or the terms of the PACE enrollment agreement;
(d) Fail to pay or make arrangements to pay your part of
the costs after the thirty-day grace period;
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(e) Become financially ineligible for Medicaid services,
unless you choose to pay privately; ((e))

(f) Are enrolled with a provider that loses its license
and/or contract; or

(g) No longer meet the nursing facility level of care
requirement as defined in WAC 388-71-0435(4) and are not
deemed PACE eligible.

(3) For any of the above reasons, the PACE provider
must give you written notice, explaining that they are termi-
nating benefits. If the provider gives you notice:

(a) Before the fifteenth of the month, then you may be
disenrolled at the end of the month.

(b) After the fifteenth, then you may be disenrolled at the
end of the following month.

(4) Before the PACE provider can involuntarily disenroll
you from the PACE program, the department must review
and approve all proposed involuntary disenrollments.

AMENDATORY SECTION (Amending WSR 99-19-048,
filed 9/13/99, effective 10/14/99)

WAC 388-71-0845 What are my rights as a PACE
((partieipant)) client? You have a right to:

(1) Receive any information regarding your care under
PACE,;

(2) Participate in creating or changing your treatment
plan;

(3) Receive confidential treatment;

(4) Disenroll at any time; and

(5) ((Meiee)) Express grievances when a disagreement
exists. For information on resolving a disagreement, refer to
your contract with the PACE provider.

WSR 03-09-098
PROPOSED RULES
DEPARTMENT OF REVENUE
[Filed April 21, 2003, 11:42 am]

Original Notice.
Preproposal statement of inquiry was filed as WSR 03-
03-100.
Title of Rule: WAC 458-12-360 ((Assessment-and-eval-
wation—Netice-of-value-change—Real-preperty)) Notice of
change in value of real property.

Purpose: To explain the requirement of county assessors
to notify taxpayers of any change in the true and fair value of
real property.

Statutory Authority for Adoption:
84.08.070, and 34.05.230.

Statute Being Implemented: RCW 84.40.045.

Summary: WAC 458-12-360 explains the requirement
of county assessors to provides notice to taxpayers of any
change in the true and fair value of real property as provided
by RCW 84.40.045. It provides information on when a
notice of value change (revaluation notice) must be provided,
who is entitled to receive a revaluation notice, and what
information must be contained in a revaluation notice.

RCW 84.08.010,

WSR 03-09-098

Reasons Supporting Proposal: This rule needs to be
revised to incorporate changes to RCW 84.40.045, the statute
being implemented, and also to incorporate information cur-
rently contained in Property Tax Bulletins 91-4 (Notice of
Value Change) and 91-18 (Revaluation Notice).

Name of Agency Personnel Responsible for Drafting:
Mark Mullin, 1025 Union Avenue S.E., Suite #400, Olympia,
WA, (360) 570-6112; Implementation and Enforcement:
Gary O'Neil, 1025 Union Avenue S.E., Suite #200, Olympia,
WA, (360) 570-5860.

Name of Proponent:
mental.

Department of Revenue, govern-

Rule is not necessitated by federal law, federal or state
court decision.

Explanation of Rule, its Purpose, and Anticipated
Effects: This rule provides important information for county
assessors, their staff, and the general public concerning the
requirement that county assessors provide notice to taxpayers
of any change in the true and fair value of real property as
provided by RCW 84.40.045. It explains when a notice of
value change (revaluation notice) must be provided, to whom
the revaluation notice is sent to, and what information must
be contained in a revaluation notice.

This rule is being revised to reflect changes to RCW
84.40.045, the statute being implemented. In addition, the
department intends to incorporate information currently con-
tained in Property Tax Bulletin (PTB) 91-4 (Notice of Value
Change) and PTB 91-18 (Revaluation Notice). PTB 91-4
explains that failure of the assessor to give timely notice of
value change as required by RCW 84.40.045 does not invali-
date an assessment appearing on the assessment roll for the
current year. PTB 91-18 provides additional information
about what information is to be included on a revaluation
notice. The department plans on canceling these bulletins in
conjunction with this rule-making action.

Proposal Changes the Following Existing Rules: This is
a revision to WAC 458-12-360 to incorporate changes to the
statute being implemented information currently contained in
Property Tax Bulletins 91-4 (Notice of Value Change) and
91-18 (Revaluation Notice).

No small business economic impact statement has been
prepared under chapter 19.85 RCW. The rule does not
impose a responsibility or require a small business to perform
something that is not already required by law.

RCW 34.05.328 does not apply to this rule adoption.
This rule is an interpretive rule as defined in RCW 34.05.328.

Hearing Location: Capital Plaza Building, 4th Floor,
Large Conference Room, 1025 Union Avenue S.E., Olympia,
WA, on Thursday, June 12, 2003, at 9:30 a.m.

Assistance for Persons with Disabilities: Contact Sandy
Davis no later than ten days before the hearing date, TTY 1-
800-451-7985 or (360) 570-6175.

Submit Written Comments to: Mark Mullin, Depart-
ment of Revenue, P.O. Box 47467, Olympia, WA 98504-
7467, fax (360) 664-0693, e-mail MarkM @dor.wa.gov, by
June 12, 2003.

Proposed
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WSR 03-09-098

Date of Intended Adoption: June 23, 2003.
April 21, 2003
AlanR. Lynn
Rules Coordinator
Legislation and Policy Division

AMENDATORY SECTION (Amending Order PT 68-6,

filed 4/29/68)

WAC 458-12-360 ((Assessment-and-—evaluation—
))Notice of change in value ((ehange—)) of real property.
Wi " . , gy | faieval ¢ conl

(

Introduction. This rule explains the requirement of county
assessors to notify taxpayers of any change in the true and
fair value of real property as provided by RCW 84.40.045.
The notice of a change in the true and fair value of real prop-
erty is commonly referred to as a value notice or revaluation
notice.

(2) When must a revaluation notice be provided? All
revaluation notices must be mailed within thirty days of the
completed appraisal, except that no revaluation notices can
be mailed during the period from January 15th to February
15th of each vear. Also, if the true and fair value of the real

property appraised has not changed, no revaluation notice
need be sent to the taxpaver following the completed
appraisal.

The following examples identify a number of facts and

then state a conclusion. These examples should be used only
as a general guide. The status of each situation must be deter-

mined after a review of all of the facts and circumstances.
(2) On January Sth the assessor completes an appraisal of
a home and the land upon which it sits. The total value of the
land and home increased as a result of the appraisal. The
assessor must mail a revaluation notice to the taxpayer by
February 16th; however, the assessor is not allowed to mail
the revaluation notice between January 15th and February

Washington State Register, Issue 03-09

mail a revaluation notice to the taxpayer. Under RCW
84.40.045, revaluation notices are only required when there is
a change in the true and fair value of the real property that is
the subject of the appraisal. In this example, although there is

a change in the true and fair value of the home and land, there
is no overall change in the true and fair value of the real prop-

erty that was the subject of the appraisal.

(3) What if an assessor fails to provide a timely reval-
uation notice? The failure to provide a timely revaluation
notice as required by RCW 84.40.045 does not invalidate the
assessment. RCW 84.40.045 does not affect RCW 84.40.020
which provides, in relevant part. that all real property in this
state subject to taxation must be listed and assessed every
year, at its value on January 1st of the assessment year.

A taxpaver who fails to timely appeal an assessor’s deter-
mination of value to the county board of equalization (board)
because of the assessor’s failure to timely provide a revalua-
tion notice may still petition the board for a review of the
assessor’s determination of value. A board may reconvene on
its own authority in_certain circumstances as provided in
WAC 458-14-127, including upon request of a taxpayer who
has not received a timely revaluation notice. Under WAC
458-14-127. the taxpayer must submit to the board a sworn
affidavit stating that a revaluation notice for the current
assessment year was not received by the taxpayer at least fif-
teen calendar days prior to the deadline for filing the petition
for review of the assessor’s determination of value, and the
taxpaver can show proof that the value was actually changed.
The request to reconvene and the sworn affidavit must be

filed with the board by April 30th of the tax year immediately
following the board’s regularly convened session. (For addi-
tional information about appealing an assessor’s determina-
tion of value to the county board, refer to chapter 458-14

WAC)
(4) Who is entitled to receive a revaluation notice?

The assessor is required by law to mail revaluation notices to
the taxpayer. RCW 84.40.045. For purposes of this rule,
"taxpayer" means the person charged, or whose property is
charged, with property tax and whose name appears on the
most recent tax roll or has been otherwise provided to the
assessor.

If any taxpayer, as shown by the tax rolls, holds only a
security interest under a mortgage, contract of sale, or deed of
trust in the real property that is the subject of the revaluation
notice., the taxpayer is required to supply. within thirty days
of receiving a written request from the assessor, the name and

address of the person making payments under the mortgage,
contract of sale. or deed of trust. The assessor must mail a

copy of the revaluation notice to the person making payments
under the mortgage. contract of sale, or deed of trust at the
address provided by the taxpayer. The assessor is required to

make the request provided for in this subsection during the
month of January. A taxpayer who willfully fails to comply

15th.
(b) The assessor appraises a home and the land upon

which it sits. The value of the home decreases, and the value

with such a request from the assessor within the thirty-day

time limitation is subject to a maximum civil penalty of five
thousand dollars. The civil penalty is recoverable in an

of the land increases; however. the total value of the home
and land remain unchanged. The assessor is not required to

Proposed

action by the county prosecutor and, when recovered, must
be deposited in the county current expense fund.
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(5) What information must a revaluation notice con-
tain? A revaluation notice must contain the following infor-

mation:
(a) The name and address of the taxpayer;
(b) A description of the real property that is the subject of

the revaluation notice;

(c) The previous and new true and fair values, stating
separately land and improvement values;

(d) A statement that the assessed value is one hundred
percent of the true and fair value;

(e) If the property is classified on the basis of its current
use, the previous and new current use value of the property,

stating separately land and improvement values:
(f) A statement informing taxpayers that if they would

like to learn more about how their property was valued for tax
purposes and how their property taxes will be determined,
they may obtain an information pamphlet describing the
property tax system from the assessor’s office free of charge:

(g) A statement that land used for farm and agricultural
purposes, to preserve open space. or for the commercial
growth and harvesting of forest crops may be eligible for
assessment based on the land’s current use rather than its

highest and best use. This statement must also provide infor-
mation on the method of making application and availability

of further information on current use classification;

(h) A statement informing taxpayers that if they own and
live in a residence in the county, including a mobile home,
are now or will be sixty-one years of age by December 31st
of the current year, or are retired because of physical disabil-
ity. and if their combined disposable income is under the lim-
its provided in RCW 84.36.381, they may be eligible to
receive a property tax exemption. Although not statutorily
required, it is suggested that a revaluation notice contain a
statement informing taxpayers that if they are a senior citizen
or a disabled person, they may be able to defer payment of

their property taxes. This statement should include informa-
tion about how further information about property tax defer-
rals for senior citizens and disabled persons may be obtained;
and

(i) A brief statement of the procedure for appeal to the

county board of equalization and the time, date, and place of
the meetings of the board. The following language is sug-

gested: "You may appeal either the true and fair value and/or

current use assessed value to the county board of equaliza-
tion. An appeal petition may be obtained from the board of
equalization. Petitions for a hearing must be filed with the
board of equalization on or before July 1st of the assessment

vear, or within (number of days) of the date of the revaluation
notice, whichever is later. Petitions received after those dates
will be denied on the grounds of not having been timely filed.

The board of equalization will convene on July 15th in the
(name of office) at (name of city or town), Washington, and

will continue in session for a period not to exceed four weeks.
The board of equalization is to review and equalize the

assessments of the current vear for taxes payable the follow-

g year.
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WSR 03-09-107
PROPOSED RULES
DEPARTMENT OF
LABOR AND INDUSTRIES
[Filed April 22, 2003, 11:55 a.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 03-
01-095.

Title of Rule: Medical aid rules—Conversion factors
and maximum daily fees, WAC 296-20-135, 296-23-220,
and 296-23-230.

Purpose: Medical aid updates regarding rate setting for
most professional health care services for injured workers.
These updates also impact rates for health care services pro-
vided to crime victims.

Statutory Authority for Adoption: RCW 51.04.020(1)
and 51.04.030.

Statute Being Implemented: RCW 51.36.080.

Summary: (1) Change conversion factor used to calcu-
late payment levels for services payable through the resource
based relative value scale (RBRVS) fee schedule; (2) change
conversion factor used to calculate payment for anesthesia
services; and (3) increase the maximum daily payment for
physical and occupational therapy.

Reasons Supporting Proposal: Update provider payment
rates.

Name of Agency Personnel Responsible for Drafting:
Tom Davis, Tumwater, Washington, (360) 902-6687; Imple-
mentation and Enforcement: Robert Malooly, Assistant
Director, Tumwater, Washington, (360) 902-4209.

Name of Proponent: Department of Labor and Indus-
tries, governmental.

Rule is not necessitated by federal law, federal or state
court decision.

Explanation of Rule, its Purpose, and Anticipated
Effects: The purpose of the rule is to update the department's
payment rates for health care services by (1) increasing the
conversion factors used to calculate maximum payment for
services paid with the resource based relative value scale
(RBRYVS) fee schedule; (2) increasing the conversion factor
used to calculate maximum payment for anesthesia services;
and (3) increasing the maximum daily payment for physical
and occupational therapy services.

The conversion factor updates are made in accordance
with WAC 296-20-132 Determination of conversion factor
adjustments. The anticipated effect of this rule change is to
have access to health care services.

Proposal Changes the Following Existing Rules: WAC
296-20-135(2), increase the RBRVS conversion factor from
$50.51 to $50.58.

WAC 296-20-135(3), increase the anesthesia conversion
factor from $2.78 to $2.80.

WAC 296-23-220 and 296-23-230, increase the maxi-
mum daily rate for physical and occupational therapy ser-
vices from $102.65 to $103.65.

No small business economic impact statement has been
prepared under chapter 19.85 RCW. This rule adoption is
exempt under RCW 34.05.328 (5)(b)(vi) and 19.85.025(3).

Proposed
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RCW 34.05.328 does not apply to this rule adoption.
RCW 34.05.328 does not apply because the content of this
rule is explicitly dictated by statute and fits within the excep-
tions listed in RCW 34.05.328 (5)(b)(vi).

Hearing Location: Department of Labor and Industries,
7273 Linderson Way S.W., Tumwater, WA 98501, on May
28,2003, at 1:00 p.m.

Assistance for Persons with Disabilities: Contact Tom
Davis by May 21, 2003, TDD 1-800-833-6388 or fax (360)
902-4249 or e-mail dato235 @Ini.wa.gov.

Submit Written Comments to: Tom Davis, P.O. Box
4322, Olympia, WA 98501-4322, phone (360) 902-6687, fax
(360) 902-4249, e-mail dato235@Ini.wa.gov, by June 6,
2003.

Date of Intended Adoption: June 24,2003.

April 22, 2003
Paul Trause
Director

AMENDATORY SECTION (Amending WSR 02-10-129,
filed 5/1/02, effective 7/1/02)

WAC 296-20-135 Conversion factors. (1) Conversion
factors are used to calculate payment levels for services reim-
bursed under the Washington resource based relative value
scale (RBRVS), and for anesthesia services payable with
base and time units.

(2) Washington RBRVS services have a conversion
factor of (($56-54)) $50.58. The fee schedules list the reim-
bursement levels for these services.

(3) Anesthesia services that are paid with base and time
units have a conversion factor of (($2-78)) $2.80 per minute,
which is equivalent to (($44-78)) $42.00 per 15 minutes. The
base units and payment policies can be found in the fee
schedules.

AMENDATORY SECTION (Amending WSR 02-10-129,
filed 5/1/02, effective 7/1/02)

WAC 296-23-220 Physical therapy rules. Practitio-
ners should refer to WAC 296-20-010 through 296-20-125
for general information and rules pertaining to the care of
workers.

Refer to WAC 296-20-132 and 296-20-135 regarding
the use of conversion factors.

All supplies and materials must be billed using HCPCS
Level II codes. Refer to chapter 296-21 WAC for additional
information. HCPCS codes are listed in the fee schedules.

Refer to chapter 296-20 WAC (WAC 296-20-125) and
to the department’s billing instructions for additional infor-
mation.

Physical therapy treatment will be reimbursed only when
ordered by the worker’s attending doctor and rendered by a
licensed physical therapist or a physical therapist assistant
serving under the direction of a licensed physical therapist.
Doctors rendering physical therapy should refer to WAC
296-21-290.

The department or self-insurer will review the quality
and medical necessity of physical therapy services provided

Proposed
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to workers. Practitioners should refer to WAC 296-20-01002
for the department’s rules regarding medical necessity and to
WAC 296-20-024 for the department’s rules regarding utili-
zation review and quality assurance.

The department or self-insurer will pay for a maximum
of one physical therapy visit per day. When multiple treat-
ments (different billing codes) are performed on one day, the
department or self-insurer will pay either the sum of the indi-
vidual fee maximums, the provider’s usual and customary
charge, or (($162-65)) $103.65 whichever is less. These lim-
its will not apply to physical therapy that is rendered as part
of a physical capacities evaluation, work hardening program,
or pain management program, provided a qualified represen-
tative of the department or self-insurer has authorized the ser-
vice.

The department will publish specific billing instructions,
utilization review guidelines, and reporting requirements for
physical therapists who render care to workers.

Use of diapulse or similar machines on workers is not
authorized. See WAC 296-20-03002 for further information.

A physical therapy progress report must be submitted to
the attending doctor and the department or the self-insurer
following twelve treatment visits or one month, whichever
occurs first. Physical therapy treatment beyond initial twelve
treatments will be authorized only upon substantiation of
improvement in the worker’s condition. An outline of the pro-
posed treatment program, the expected restoration goals, and
the expected length of treatment will be required.

Physical therapy services rendered in the home and/or
places other than the practitioner’s usual and customary
office, clinic, or business facilities will be allowed only upon
prior authorization by the department or self-insurer.

No inpatient physical therapy treatment will be allowed
when such treatment constitutes the only or major treatment
received by the worker. See WAC 296-20-030 for further
information.

The department may discount maximum fees for treat-
ment performed on a group basis in cases where the treatment
provided consists of a nonindividualized course of therapy
(e.g., pool therapy; group aerobics; and back classes).

Biofeedback treatment may be rendered on doctor’s
orders only. The extent of biofeedback treatment is limited to
those procedures allowed within the scope of practice of a
licensed physical therapist. See chapter 296-21 WAC for
rules pertaining to conditions authorized and report require-
ments.

Billing codes and reimbursement levels are listed in the
fee schedules.

AMENDATORY SECTION (Amending WSR 02-10-129,
filed 5/1/02, effective 7/1/02)

WAC 296-23-230 Occupational therapy rules. Practi-
tioners should refer to WAC 296-20-010 through 296-20-125
for general information and rules pertaining to the care of
workers.

Refer to WAC 296-20-132 and 296-20-135 for informa-
tion regarding the conversion factors.
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All supplies and materials must be billed using HCPCS
Level II codes, refer to the department’s billing instructions
for additional information.

Occupational therapy treatment will be reimbursed only
when ordered by the worker’s attending doctor and rendered
by a licensed occupational therapist or an occupational thera-
pist assistant serving under the direction of a licensed occu-
pational therapist. Vocational counselors assigned to injured
workers by the department or self-insurer may request an
occupational therapy evaluation. However, occupational
therapy treatment must be ordered by the worker’s attending
doctor.

An occupational therapy progress report must be submit-
ted to the attending doctor and the department or self-insurer
following twelve treatment visits or one month, whichever
occurs first. Occupational therapy treatment beyond the ini-
tial twelve treatments will be authorized only upon substanti-
ation of improvement in the worker’s condition. An outline of
the proposed treatment program, the expected restoration
goals, and the expected length of treatment will be required.

The department or self-insurer will review the quality
and medical necessity of occupational therapy services. Prac-
titioners should refer to WAC 296-20-01002 for the depart-
ment’s definition of medically necessary and to WAC 296-
20-024 for the department’s rules regarding utilization review
and quality assurance.

The department will pay for a maximum of one occupa-
tional therapy visit per day. When multiple treatments (differ-
ent billing codes) are performed on one day, the department
or self-insurer will pay either the sum of the individual fee
maximums, the provider’s usual and customary charge, or
(($362-65)) $103.65 whichever is less. These limits will not
apply to occupational therapy which is rendered as part of a
physical capacities evaluation, work hardening program, or
pain management program, provided a qualified representa-
tive of the department or self-insurer has authorized the ser-
vice.

The department will publish specific billing instructions,
utilization review guidelines, and reporting requirements for
occupational therapists who render care to workers.

Occupational therapy services rendered in the worker’s
home and/or places other than the practitioner’s usual and
customary office, clinic, or business facility will be allowed
only upon prior authorization by the department or self-
insurer.

No inpatient occupational therapy treatment will be
allowed when such treatment constitutes the only or major
treatment received by the worker. See WAC 296-20-030 for
further information.

The department may discount maximum fees for treat-
ment performed on a group basis in cases where the treatment
provided consists of a nonindividualized course of therapy
(e.g., pool therapy; group aerobics; and back classes).

Billing codes, reimbursement levels, and supporting pol-
icies for occupational therapy services are listed in the fee
schedules.

WSR 03-09-108

WSR 03-09-108
PROPOSED RULES
DEPARTMENT OF
LABOR AND INDUSTRIES
{Filed April 22, 2003, 11:57 a.m]

Original Notice.

Preproposal statement of inquiry was filed as WSR 03-
04-098.

Title of Rule: Fees and other related changes for eleva-
tor (chapter 296-96 WAC), factory assembled structures
(chapters 296-150C, 296-150P, 296-150R, 296-150T, and
296-150V WAC), and plumber certification (chapter 296-
400A WAC).

Purpose: The department is proposing a 3.29% (rounded
down to the nearest tenth of a dollar) general increase in fees
for the factory assembled structures (excluding manufac-
tured/mobile home and factory-built housing fees) and
plumber certification programs. The 3.29% rate is the Office
of Financial Management’s maximum allowable fiscal
growth rate factor for fiscal year 2003. The general fee
increases are necessary to help offset inflation and maintain
the financial health and operational effectiveness of the pro-
grams.

In addition, a few changes have been made to the eleva-
tor inspection fees. The department has the authority to set
these fees in excess of the fiscal growth factor in response to
the passage of the 2001 operating budget (chapter 7, Laws of
2001 - ESSB 6153) to ensure the fees fully fund the cost of
the elevator program. Section 217(3) of ESSB 6153 autho-
rized these fee changes:

"It is the intent of the legislature that elevator inspection
fees shall fully cover the cost of the elevator inspection pro-
gram. Pursuant to RCW 43.135.055, during the 2001-03 fis-
cal biennium the department may increase fees in excess of
the fiscal growth factor, if the increases are necessary to fully
fund the cost of the elevator inspection program.”

Lastly, the plumber certification fee schedule was
restructured to combine all the fees into one location for pur-
poses of clarity.

Statutory Authority for Adoption: RCW 43.22.350,
43.22.434, 43.22.480, 43.22.500, 70.87.030, 18.106.070,
18.106.125, and chapter 7, Laws of 2001 (ESSB 6153).

Statute Being Implemented: Chapters 43.22, 70.87, and
18.106 RCW.

Summary: See Purpose above.

Reasons Supporting Proposal: See Purpose above.

Name of Agency Personnel Responsible for Drafting:
Josh Swanson, Tumwater, (360) 902-6411; Implementation
and Enforcement: Patrick Woods, Tumwater, (360) 902-
6348.

Name of Proponent: Department of Labor and Indus-
tries, governmental.

Rule is not necessitated by federal law, federal or state
court decision. .

Explanation of Rule, its Purpose, and Anticipated
Effects: See Purpose above.

Proposal Changes the Following Existing Rules: See
Purpose above.

Proposed

PROPOSED
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No small business economic impact statement has been
prepared under chapter 19.85 RCW. The department has
considered whether these proposed rules are subject to the
Regulatory Fairness Act and has determined that they do not
require a small business economic impact statement because
the costs associated with the proposed rules will not place a
more than minor impact on any business or contractor or are
exempted by law (see RCW 19.85.025 referencing RCW
34.05.310(4)) from the small business economic impact
requirements.

RCW 34.05.328 applies to this rule adoption. Signifi-
cant rule-making criteria does apply to these rule changes
because the exempt criteria outlined in RCW 34.05.328(5)
was not met.

Hearing Location: Yakima School District (Administra-
tion Offices), 104 North 4th Avenue, Yakima, WA, on May
27,2003, at 1:00 p.m.; and at the Department of Labor and
Industries Building, S 118, 7273 Linderson Way S.W., Tum-
water, WA, on May 27, 2003, at 1:00 p.m.

Assistance for Persons with Disabilities:
Swanson by May 20, 2003, at (360) 902-6411.

Submit Written Comments to: Josh Swanson, Specialty
Compliance Services Division, P.O. Box 44400, Olympia,
WA 98504-4400, e-mail swaj235@1ni.wa.gov, fax (360)
902-5292, by May 27, 2003. Comments submitted by fax
must be ten pages or less.

Date of Intended Adoption: May 28, 2003.

April 22,2003

Paul Trause

Contact Josh

Director

AMENDATORY SECTION (Amending WSR 01-02-026,
filed 12/22/00, effective 1/22/01)

WAC 296-96-01005 When do I need a permit? (1)
You must obtain a permit from the department before you
begin constructing, altering or relocating any conveyance as
described in the definitions for this chapter. To obtain your
permit, you need to complete the permit application and pay
the appropriate fee. Once your application is approved, a per-
mit will be issued and you may begin work on your project.

(2) Construction and alteration permits are valid for one
year from the date of issue; however, permits may be
renewed if you:

(a) Apply for a renewal permit before your current per-
mit expires;

(b) The department approves your request for a renewal
permit;

(c) You pay a ((eme-)) fifty-dollar renewal fee to the
department for each permit you renew; and

(d) If your permit has expired you must reapply for a new
permit.

(3) You are not required to obtain permits and pay fees
for repairs and replacement associated with normal functions
and necessary maintenance done with parts of equivalent
materials, strength and design; or for any conveyance
exempted by RCW 70.87.200.

Proposed
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AMENDATORY SECTION (Amending WSR 02-12-022,
filed 5/28/02, effective 6/28/02)

WAC 296-96-01030 What is the process for installa-
tion and alteration plan approval? Prior to the start of con-
struction, you must submit to the department for approval
two copies of plans for new installations or major alterations.
To be approved, the plan must comply with the latest adopted
edition of the American Society of Mechanical Engineers
(ASME) ((A3+#1)), the National Electrical Code (NEC) and
applicable Washington Administrative Codes (WAC). In
addition, the plans must include all information necessary in
determining whether each installation/alteration complies
with all applicable codes. You must keep a copy of the
approved plan on the job site until the department has wit-
nessed all acceptance tests. Any alterations to the approved
plan must be submitted to the department for approval before
a final inspection will be conducted. The nonrefundable fees
for reviewing your plans are:

For each installation/major alteration ............. $25.00
If more than two sets of plans are submitted, the fee for each
additional set ............c... i $10.00

AMENDATORY SECTION (Amending WSR 02-12-022,
filed 5/28/02, effective 6/28/02)

WAC 296-96-01050 How do I get a supplemental
inspection? Any person, firm, corporation or governmental
agency can request a supplemental inspection from the
department by paying a fee of (($350-60)) $60.00 per ((een-
veyanee—plus-$50-00-per-hourintravel-time-and)) hour
(including travel time) plus the standard per diem and mile-
age allowance granted to department inspectors. This fee is
for inspections occurring during regular working hours.

AMENDATORY SECTION (Amending WSR 02-12-022,
filed 5/28/02, effective 6/28/02)

WAC 296-96-01055 Are technical services available
and what is the fee? You may request elevator field techni-
cal services from the department by paying a fee of $60.00
per hour (including travel time) plus the standard per diem
and mileage allowance granted to department inspectors.
These field technical services may include code evaluation,
code consultation, plan examination, code interpretation and
clarification of technical data relating to the application of the
department’s conveyance rules. Field technical services do
not include inspections.
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AMENDATORY SECTION (Amending WSR 02-12-022, filed 5/28/02, effective 6/28/02)
WAC 296-150C-3000 Commercial coach fees.

(WAC296-150C-3000-COMMERCIAL-COACHFEES))

INITIAL FILING FEE $((29-60)) 30.50
=
DESIGN PLAN FEES: =<3
INITIAL FEE - MASTER DESIGN $((203-00)) 209.60 §
INITIAL FEE - ONE YEAR DESIGN $((83-20)) 85.90 a.
RENEWAL FEE $((35-38)) 36.40
RESUBMIT FEE $((59-48)) 61.30
ADDENDUM (Approval expires on same date as original plan) $((59-40)) 61.30

ELECTRONIC PLAN SUBMITTAL FEE $((4-60)) 4.70 per page for the first set of plans and $0.30 per page for each additional
set of plans. These fees are in addition to any applicable design plan fees required under this section.

ELECTRICAL PLAN REVIEW (When required by chapter 296-46B WAC ((296-46A—140)). Plan review
for educational, institutional or health care facilities and other buildings)

Electrical Plan submission fee $((59-40)) 61.30
Service/feeder Ampacity:
0-100 $((26-40)) 27.20
101 - 200 $((3299)) 33.90
201 - 400 $((6159)) 63.50
401 - 600 $((32-69)) 74.90
601 - 800 $((93-59)) 96.50
801 - 1000 $((11440)) 118.10
Over 1000 $((32410)) 128.10
Over 600 volts surcharge $((1949)) 20.30
Thermostats:
First $((1-80)) 12.10
Each additional $3.00
Low voltage fire alarm and burglar alarm:
Each control panel and up to four circuits or zones $((#6-70)) 11.00
Each additional circuit or zone $2.00

Generators, refer to appropriate service/feeder ampacity fees

Note: Altered services or feeders shall be charged the above rate per the service/feeder ampacity fees.

Supplemental submissions of plans (resubmittals, addendums, renewals,

code updates, etc.) shall be charged per hour or fraction of an hour* $((¥6:39)) 72.60
MEDICAL GAS PLAN REVIEW:
SUBMISSION FEE $((57-00)) 58.80
FIRST STATION $((57-00)) 58.80
EACH ADDITIONAL STATION $((21-09)) 21.60
RECIPROCAL PLAN REVIEW:
INITIAL FEE - MASTER DESIGN $((99:60)) 93.50
INITIAL FEE - ONE YEAR DESIGN $((54-80)) 56.60
RENEWAL FEE $((54-80)) 56.60
ADDENDUM $((54-80)) 56.60

[53] Proposed
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((WAC296-150C-3000-COMMERCIAL-COACH-FEES))

PLANS APPROVED BY PROFESSIONALS $((4140)) 42.70

APPROVAL OF EACH SET OF DESIGN PLANS BEYOND FIRST TWO SETS $((4130)) 11.60

DEPARTMENT INSPECTION FEES

INSPECTION/REINSPECTION (Per hour* plus travel time* and mileage**) $((59-40)) 61.30

TRAVEL (Per hour) $((59-40)) 61.30

PER DIEM**
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HOTEL***

MILEAGE**

RENTAL CAR***

PARKING***

AIRFARE***

DEPARTMENT AUDIT FEES:

AUDIT (Per hour*) $((5940)) 61.30

TRAVEL (Per hour*) $((59-49)) 61.30

PER DIEM**

HOTEL***

MILEAGE**

RENTAL CAR***

PARKING***

AIRFARE***

INSIGNIA FEES:

FIRST SECTION $((18-20)) 18.70

EACH ADDITIONAL SECTION $((H39)) 11.60

ALTERATION $((29-60)) 30.50

REISSUED-LOST/DAMAGED $((34-30)) 11.60

OTHER FEES:

FIELD TECHNICAL SERVICE (Per hour* plus travel time* and mileage**) $((59-40)) 61.30

PUBLICATION PRINTING AND DISTRIBUTION OF RCW’S AND WAC'S (One free copy per year upon request) $((#H-30)) 11.60

*  Minimum charge of 1 hour; time spent greater than 1 hour is charged in 1/2 hour increments

**  Per state guidelines

***  Actual charges incurred

AMENDATORY SECTION (Amending WSR 02-12-022, filed 5/28/02, effective 6/28/02)
WAC 296-150T-3000 Factory-built temporary worker housing fees.

(owA

INITIAL FILING FEE $((41-40)) 42.70
DESIGN PLAN FEES:
INITIAL ONE YEAR DESIGN $((H9-140)) 123.00
RENEWAL FEE $((4-40)) 42.70
RESUBMIT FEE $((59-40)) 61.30
ADDENDUM (Approval expires on same date as original plan) $((59-409)) 61.30

ELECTRONIC PLAN SUBMITTAL FEE $((4-60)) 4.70 per page for the first set of plans and $0.30 per page for each addi-
tional set of plans. These fees are in addition to any applicable design plan fees required under this section.

Supplemental submissions of plans (resubmittals, addendums, renewals, code updates, etc.) shall be charged per hour or fraction
of an hour* $((76-30)) 72.76
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APPROVAL OF EACH SET OF DESIGN PLANS BEYOND FIRST TWO SETS

$((H-30)) 11.60

DEPARTMENT INSPECTION FEES

INSPECTION/REINSPECTION (Per hour* plus travel time* and mileage**)

$((5949)) 61.30

TRAVEL (Per hour)*

$((5940)) 61.30

PER DIEM**

HOTEL***

MILEAGE**

RENTAL CAR***

PARKING***

AIRFARE***

DEPARTMENT AUDIT FEES:

AUDIT (Per hour*)

$((3949)) 61.30

TRAVEL (Per hour*)

$((59-40)) 61.30

PER DIEM**

HOTEL***

MILEAGE**

RENTAL CAR***

PARKING***

AIRFARE***

INSIGNIA FEES:

FIRST SECTION

$((#67-00)) 172.40

EACH ADDITIONAL SECTION

$((36-30)) 16.80

REISSUED-LOST/DAMAGED

$((4140)) 42.70

OTHER FEES:

FIELD TECHNICAL SERVICE (Per hour* plus travel time* and mileage**)

$((59-40)) 61.30

PUBLICATION PRINTING AND DISTRIBUTION OF RCW’S AND WAC'S (One free per year)

$((H-30)) 11.60

* Minimum charge of 1 hour; time spent greater than 1 hour is charged in 1/2 hour increments

bl Per state guidelines

b Actual charges incurred

AMENDATORY SECTION (Amending WSR 02-12-022, filed 5/28/02, effective 6/28/02)
WAC 296-150P-3000 Recreational park trailer fees.

((WAC-296-150P-3000-RECREATHONAL-RARK-TRAJ-ER FEES))

INITIAL FILING FEE

$((29-60)) 30.50

DESIGN PLAN FEES:

NEW PLAN REVIEW FEE WITHOUT STRUCTURAL REQUIREMENTS

$((83-20)) 85.90

NEW PLAN REVIEW FEE WITH STRUCTURAL REQUIREMENTS

$((109-80)) 113.40

RESUBMITTAL FEE

$((59:40)) 61.30

ADDENDUM (Approval expires on same date as original plan.)

$((59-40)) 61.30

ELECTRONIC PLAN SUBMITTAL FEE $((4-60)) 4.70 per page for the first set of plans and $0.30 per page for each addi-
tional set of plans. These fees are in addition to any applicable design plan fees required under this section.

QUALITY CONTROL/MANUAL FEES:

INITIAL APPROVAL $((3+-30)) 11.60
RESUBMITTAL FEE $((59-40)) 61.30
ADDENDUM $((59-40)) 61.30

[55]
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((WAC-206-150P-3000 RECREATIONAL-PARK-TRAH-ER-EEES))

DEPARTMENT AUDIT FEES:

AUDIT (per hour)*

3((59-48)) 61.30

TRAVEL (per hour)*

3((55490)) 61.30

PER DIEM**

HOTEL***

MILEAGE**

RENTAL CAR***

PARKING***

AIRFARE***

DEPARTMENT INSPECTION FEES:

INSPECTION (per hour)*

$((59-49)) 61.30

TRAVEL (per hour)*

3((5540)) 61.30

PER DIEM**

HOTEL***

MILEAGE**

RENTAL CAR***

PARKING***

AIRFARE***

INSIGNIA FEES:

STATE CERTIFIED

$((330)) 11.40

ALTERATION

$((29-60)) 30.50

REISSUED-LOST/DAMAGED

$((H-109)) 11.40

OTHER FEES:

FIELD TECHNICAL SERVICE (per hour* plus travel time* and mileage*¥*)

$((59-40)) 61.30

PUBLICATION PRINTING AND DISTRIBUTION OF RCWs AND WACs (One free copy per year upon request)

$((31-30)) 11.60

* Minimum charge of 1 hour; time spent greater than 1 hour is charged in 1/2 hour increments.
*x Per state guidelines.
ok Actual charges incurred.

AMENDATORY SECTION (Amending WSR 02-12-022,
filed 5/28/02, effective 6/28/02)

WAC 296-150R-3000 Recreational vehicle fees.

((WAC-206-150R-3000-RECREATIONAL-VEHICLE-FEES))

STATE PLAN
INITIAL FILING FEE $((29-60)) 30.50
DESIGN PLAN FEES:
NEW PLAN REVIEW FEE $((83-20)) 85.90
RESUBMITTAL FEE $((59-40)) 61.30

ADDENDUM (Approval expires on same date as original plan.)

$((59-40)) 61.30

QUALITY CONTROL/MANUAL FEES:

INITIAL APPROVAL $((34+:30)) 11.60
RESUBMITTAL FEE $((59-40)) 61.30
ADDENDUM $((59-40)) 61.30

ELECTRONIC PLAN SUBMITTAL FEE $((4-60)) 4.70 per page for the first set of plans and $0.30 per page for each additional set
of plans. These fees are in addition to any applicable design plan fees required under this section.

DEPARTMENT AUDIT FEES:

AUDIT (per hour)*

$((59-40)) 61.30
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((WAC296-150R-3000-RECREATIONAL-VEHICLE-FEES))

TRAVEL (per hour)*

=

$((59-49)) 61.30

PER DIEM**

HOTEL***

MILEAGE**

RENTAL CAR***

PARKING

AIRFARE***

DEPARTMENT INSPECTION FEES:

INSPECTION (per hour)* $((59-40)) 61.30
TRAVEL (per hour)* $((59-40)) 61.30
PER DIEM**
HOTEL***
MILEAGE**
RENTAL CAR***
PARKING***
AIRFARE***
INSIGNIA FEES:
STATE CERTIFIED $((16-70)) 11.00
ALTERATION 3((29-60)) 30.50
REISSUED-LOST/DAMAGED $((36-70)) 11.00
OTHER FEES:
FIELD TECHNICAL SERVICE (per hour* plus travel time* and mileage**) $((59-40)) 61.30
PUBLICATION PRINTING AND DISTRIBUTION OF RCWs AND WACs (One free copy per year) $((3:30)) 11.60
* Minimum charge of 1 hour; time spent greater than 1 hour is charged in 1/2 hour increments.
** Per state guidelines.
***Actual charges incurred.
((WAE206-150R-3000- RECREATIONAL-VEHICLE-FEES))
SELF CERTIFICATION
INITIAL FILING FEE $((29-60)) 30.50
DESIGN PLAN FEES:
NEW PLAN REVIEW FEE (one time fee) $((83-20)) 85.90
RESUBMITTAL FEE 3((59-49)) 61.30

ADDENDUM (Approval expires on same date as original plan.)

$((5940)) 61.30

ELECTRONIC PLAN SUBMITTAL FEE $((4-69)) 4.70 per page for the first set of plans and $0.30 per page for each additional set
of plans. These fees are in addition to any applicable design plan fees required under this section.

SELF CERTIFICATION/MANUAL FEES:

INITIAL APPROVAL $((H-30)) 11.60

RESUBMITTAL FEE $((59-40)) 61.30

ADDENDUM $((5940)) 61.30
DEPARTMENT AUDIT FEES:

AUDIT (per hour)* $((59-40)) 61.30

TRAVEL (per hour)* $((59-40)) 61.30

PER DIEM**

HOTEL***

MILEAGE**

RENTAL CAR***

PARKING
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((MAC296-150R3000-RECREATIONAL-VEHICLEFEES))

AIRFARE***

DEPARTMENT INSPECTION FEES:

INSPECTION (per hour)* $((59-40)) 61.30
TRAVEL (per hour)* $((59-40)) 61.30
PER DIEM**
HOTEL***
MILEAGE**
RENTAL CAR***
PARKING***
AIRFARE***
INSIGNIA FEES:
SELF CERTIFIED $(#6-70)) 11.00
ALTERATION $((29-60)) 30.50
REISSUED-LOST/DAMAGED $((46-70)) 11.00
OTHER FEES:
FIELD TECHNICAL SERVICE (per hour* plus travel time* and mileage**) $((59-40)) 61.30
$((H-30)) 11.60

PUBLICATION PRINTING AND DISTRIBUTION OF RCWs AND WACs (One free copy per year)

* Minimum charge of 1 hour; time spent greater than 1 hour is charged in 1/2 hour increments.

** Per state guidelines.

***Actual charges incurred.

AMENDATORY SECTION (Amending WSR 02-12-022, filed 5/28/02, effective 6/28/02)

WAC 296-150V-3000 Conversion vendor units and medical units—Fees.

INITIAL FILING FEE 3((29-60)) 30.50
DESIGN PLAN FEES:
INITIAL FEE - MASTER DESIGN $((203-00)) 209.60
INITIAL FEE - ONE YEAR DESIGN $((83-20)) 85.90
RENEWAL FEE $((35-69)) 36.70
RESUBMIT FEE $((59-49)) 61.30
ADDENDUM (Approval expires on same date as original plan) $((59-40)) 61.30
ELECTRONIC PLAN SUBMITTAL FEE $((4-69)) 4.70 per page for the first set of plans and $0.30 per page for each additional
set of plans. These fees are in addition to any applicable design plan fees required under this section.
RECIPROCAL PLAN REVIEW: (((Rending)))
INITIAL FEE - MASTER DESIGN $((90:60)) 93.50
INITIAL FEE - ONE YEAR DESIGN $((54-80)) 56.60
RENEWAL FEE $((54-80)) 56.60
ADDENDUM 3((54-80)) 56.60
APPROVAL OF EACH SET OF DESIGN PLANS BEYOND FIRST TWO SETS $((139)) 11.60
DEPARTMENT INSPECTION FEES:
INSPECTION/REINSPECTION (Per hour* plus travel time* and mileage**) $((5949)) 61.30
TRAVEL (Per hour)* $((59-40)) 61.30
PER DIEM**
HOTEL***
MILEAGE**
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RENTAL CAR***

PARKING***

AIRFARE***

DEPARTMENT AUDIT FEES:

AUDIT (Per hour*)

$((59-40)) 61.30

TRAVEL (Per hour*)

$((59-40)) 61.30

PER DIEM**

HOTEL***

PROPOSED

MILEAGE**

RENTAL CAR***

PARKING***

AIRFARE***

INSIGNIA FEES:

FIRST SECTION

$((#730)) 17.80

ALTERATION

$((29-60)) 30.50

REISSUED-LOST/DAMAGED

$((H-39)) 11.60

OTHER FEES:

FIELD TECHNICAL SERVICE (Per hour* plus travel time* and mileage**)

$((59-40)) 61.30

PUBLICATION PRINTING AND DISTRIBUTION OF RCW’S AND WAC'S (One free copy per year upon request)

$((H39)) 11.60

* Minimum charge of 1 hour; time spent greater than 1 hour is charged in 1/2 hour increments.

** Per state guidelines.

ks Actual charges incurred.

AMENDATORY SECTION (Amending WSR 02-14-074, filed 6/28/02, effective 7/1/02)

WAC 296-400A-045 What fees will I have to pay? The following are the department S plumbers fees

(1) Fees related to Joumeyman and specialty plumber certification ((¢exe

ered by Fee

Type of Fee ~ Period
Examination application Per examination
*Reciprocity application* Per application
Trainee certificate** One year
Temporary permit (not applicable for 90 days
backflow assembly maintenance and

repair specialty)

Journeyman or residential specialty cert-

Two years (fee may be prorated based

ificate*** on months)

Backflow assembly maintenance and Two years (fee may be prorated based
repair specialty certificate on months)
((Jousneyman-er-speeialty-certificate Less-than-two-years

Medical gas endorsement Per application
examination application
Medical gas endorsement™***

Medical gas endorsement

One year
Less than one year

Medical gas endorsement examination
fee* * %k

(591

Dollar Amount of Fee
$((36825)) 111.80

_ $((208-25)) 111.80

$((32-59)) 33.50
$((§4£9)) 55.70

$((86-75)) 89.60
$61.90

$3.50 it .. foe-of
$32:50))

$((40-60)) 41.30

$((36-00)) 30.90

$2.50 per month with a minimum fee of
$((3759)) 18.00

See note below.
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Medical gas endorsement training course
fee* 3 ok ok %k

Reinstatement ((of)) fee for residential and
journevman certificates '
Reinstatement fee for backflow assembly

maintenance and repair specialty certificates
Replacement ((ef)) fee for all certificates

* Reciprocity application is only allowed for applicants that are
applying work experience toward certification that was obtained
in state(s) that the department has a reciprocity agreement with.

** The trainee certificate shall expire one year from the date of issu-
ance and be renewed on or before the date of expiration.
g This fee applies to either the original issuance or a renewal of a

certificate. If you have passed the plumbers certificate of compe-
tency examination or the medical gas piping installer endorse-
ment examination and paid the certificate fee, you will be issued
a plumber certificate of competency or a medical gas endorse-
ment that will expire on your birthdate.

The annual renewal of a Medical Gas Piping Installer Endorse-
ment shall include a continuity affidavit verifying that brazing
work has been performed within the past year.

EREEEE
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See note below.
$((393-59)) 179.20

$103.20

$((45-00)) 15.40

b This fee is paid directly to a nationally recognized testing agency
under contract with the department. It covers the cost of prepar-
ing and administering the written competency examination and
the materials necessary to conduct the practical competency
examination required for the medical gas piping system installers
endorsement. This fee is not paid to the department.

b This fee is paid directly to a training course provider approved by
the department, in consultation with the state advisory board of
plumbers. It covers the cost of providing training courses
required for the medical gas piping system installer endorsement.
This fee is not paid to the department.

If more than 90 days the applicant must reapply and pay the
applicable fees.

63))) If your birth year is:
(a) In an even-numbered year, your certificate will
expire on your birthdate in the next even-numbered year.

(b) In an odd-numbered year, your certificate will expire
on your birthdate in the next odd-numbered year.

WSR 03-09-109
PROPOSED RULES
DEPARTMENT OF
LABOR AND INDUSTRIES
[Fited April 22, 2003, 11:59 a.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 01-
03-070.

Title of Rule: Factory assembled structures (chapters
296-150C, 296-150F, 296-150M, 296-150P, 296-150R, and
296-150V WAQ).

Proposed

$100-60
$15:00
Purpose: The purpose of this rule making is to imple-

ment changes to the rules authorized by chapter 268, Laws of
2002 (SSB 6364) that was enacted in 2002, including:

. Changes to the fee schedules for mobile/manufactured
homes and factory-built housing and commercial struc-
tures rules (several of these fees are currently in place
via emergency rules);

. Provisions to allow the department to waive
mobile/manufactured home alteration permit fees for
indigent permit applicants;

. Revisions to the disclosure requirements pertaining to
the sale of mobile/manufactured homes;

. Allowing the parties involved to enter into a condi-
tional sales agreement as is consistent with the sale of a
site-built home;

. New provisions and penalties associated with auditing
contractors that are performing work on manufactured/
mobile homes;

. Changes to the department's ability to prohibit the sale
or lease of mobile/manufactured homes; and

. Establishing notification provisions when an inspection
is requested and if alterations to the home constitute a
hazard to life, safety, or health.

In addition, these rules:
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. Make changes to clarify how the department regulates
commercial coaches that are used as medical units.

. Correct a reference in WAC 296-150P-0020 relating to
the National Electrical Code;

. Adopt the latest edition of the American National Stan-
dards Institute (ANSI) and correct a reference to the
National Electrical Code in WAC 296-150R-0020;

. Remove the definition for temporary locations in WAC
296-150V-0020;

. Adopt the latest edition of the National Electrical Code
and clarify the particular national consensus codes and
requirements that pertain to conversion vendor units or
medical units;

. Remove the provisions that solid fuel appliances may
not be installed in conversion vendor units or medical
units in WAC 296-150V-1090;

. Make other necessary clarification and housekeeping
changes; and

. Incorporate necessary policy into rule.

Statutory Authority for Adoption: RCW 43.22.340,
43.22.400, 43.22.432, 43.22.433, 43.22.434, 43.22.480,
43.22.485, and chapter 268, Laws of 2002 (SSB 6364).

Statute Being Implemented: Chapter 43.22 RCW.

Summary: See Purpose above.

Reasons Supporting Proposal: See Purpose above.

Name of Agency Personnel Responsible for Drafting:
Josh Swanson, Tumwater, (360) 902-6411; Implementation
and Enforcement: Patrick Woods, Tumwater, (360) 902-
6348.

Name of Proponent: Department of Labor and Indus-
tries, governmental.

Rule is not necessitated by federal law, federal or state
court decision.

Explanation of Rule, its Purpose, and Anticipated
Effects: See Purpose above.

Proposal Changes the Following Existing Rules: See
Purpose above.

No small business economic impact statement has been
prepared under chapter 19.85 RCW. The department has
considered whether these proposed rules are subject to the
Regulatory Fairness Act and has determined that they do not
require a small business economic impact statement because
the costs associated with the proposed changes are exempted

WSR 03-09-109

by law (see RCW 19.85.025 referencing RCW 34.05.310(4))
from the small business economic impact requirements
and/or do not impose a more than minor economic impact on
business.

RCW 34.05.328 does not apply to this rule adoption.
Significant rule-making criteria does not apply to these rule
changes because the exempt criteria outlined in RCW
34.05.328(5) was met.

Hearing Location: Yakima School District (Administra-
tion Offices), 104 North 4th Avenue, Yakima, WA, on May
27, 2003, at 1:00 p.m.; and at the Department of Labor and
Industries Building, S 118, 7273 Linderson Way S.W., Tum-
water, WA, on May 27, 2003, at 1:00 p.m.

Assistance for Persons with Disabilities: Contact Josh
Swanson by May 21, 2003, at (360) 902-6411 or
swaj235@1.NIL.wa.gov for special assistance/accommodation
needs.

Submit Written Comments to: Josh Swanson, Specialty
Compliance Services Division, P.O. Box 44400, Olympia,
WA 98504-4400, e-mail swaj235@Ini.wa.gov, fax (360)
902-5292, by May 27, 2003. Comments submitted by fax
must be ten pages or less.

Date of Intended Adoption: May 30, 2003.

April 22, 2003
Paul Trause
Director

NEW SECTION

WAC 296-150C-0150 How does the department reg-
ulate commercial coaches that are used as medical units
as defined in chapter 296-150V WAC? (1) Commercial
coaches that are used as medical units may either:

(a) Comply with the requirements of this chapter; or

(b) Receive approval by the department to comply with
the applicable requirements found in chapter 296-150V
WAC. ‘

(2) You must contact the department to receive the
approval required in subsection (1)(b) of this section prior to
using the commercial coach as a medical unit by demonstrat-
ing that the commercial coach is being used for medical unit

purposes.

AMENDATORY SECTION (Amending WSR 01-12-035, filed 5/29/01, effective 6/29/01)
WAC 296-150F-3000 Factory-built housing and commercial structure fees.

INITIAL FILING FEE $((40:30)) 54.00
DESIGN PLAN FEES:
INITIAL FEE - MASTER DESIGN (CODE CYCLE) $((#97-50)) 266.00
INITIAL FEE - ONE YEAR DESIGN $((345-90)) 156.00
RENEWAL FEE $((46-38)) 54.00
RESUBMIT FEE $((5%-80)) 78.00
ADDENDUM (Approval expires on same date as original plan.) $((57-80)) 78.00
ELECTRONIC PLAN SUBMITTAL FEE $((4-50)) 4.60 per page for the first set of plans and $0.30 per page for each additional set
of plans. These fees are in addition to any applicable design plan fees required under this section.

Proposed
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( RES))

ELECTRICAL PLAN REVIEW (When required by ((WAG-296-46A—140)) chapter 296-46A WAC, Plan review
for educational, institutional or health care facilities and other buildings):

Electrical Plan submission fee $((57-80)) 59.40
Service/feeder Ampacity:
0-100 $((25-79)) 26.40
101 - 200 $((32-39)) 32.90
201 - 400 $((59-90)) 61.50
401 - 600 $((76-70)) 72.60
601 - 800 $((91-60)) 93.50
801 - 1000 $((314-30)) 114.40
Over 1000 $((126:80)) 124.10
Over 600 volts surcharge $((49-20)) 19.70
Thermostats:
First $((H=59)) 11.80
Each additional $3.00
Low voltage fire alarm and burglar alarm:
Each control panel and up to four circuits or zones $((36-59)) 10.70
Each additional circuit or zone $2.00

Generators, refer to appropriate service/feeder ampacity fees

Note: Altered services or feeders shall be charged the above rate per the service/feeder ampacity fees.

Supplemental submissions of plans (resubmittals, addendums, renewals, code updates, etc.) will be charged per hour or fraction of
an hour*

$((68-40)) 70.30

MEDICAL GAS PLAN REVIEW:

SUBMISSION FEE $((55-50)) 74.00

FIRST STATION $((55-50)) 74.00

EACH ADDITIONAL STATION $((20-50)) 27.00
RECIPROCAL PLAN REVIEW:

INITIAL FEE-MASTER DESIGN $((88-20)) 119.00

INITIAL FEE-ONE YEAR DESIGN $((5349)) 72.00

RENEWAL FEE $((53-40)) 72.00

ADDENDUM $((53-40)) 72.00
PLANS APPROVED BY DESIGN PROFESSIONALS $((40-30)) 54.00
APPROVAL OF EACH SET OF DESIGN PLANS BEYOND FIRST TWO SETS $((34-00)) 14.00
DEPARTMENT INSPECTION FEES

INSPECTION/REINSPECTION (Per hour* plus travel time* and mileage**) $((57-80)) 69.00

TRAVEL (Per hour*) $((57-80)) 69.00

PER DIEM**

HOTEL#& *

MILEAGE**

RENTAL CAR***

PARKING***

AIRFARE***

Proposed [62]
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DEPARTMENT AUDIT FEES:

AUDIT (Per hour*)

$((57-80)) 69.00

TRAVEL (Per hour*)

$((57-80)) 69.00

PER DIEM**

HOTEL***

MILEAGE**

RENTAL CAR***

PARKING***

AIRFARE***

INSIGNIA FEES:

FIRST SECTION

$((162-50)) 220.00

EACH ADDITIONAL SECTION

$((35:909)) 20.00

REISSUED-LOST/DAMAGED

$((40-30)) 54.00

OTHER FEES:

FIELD TECHNICAL SERVICE (Per hour* plus travel time* and mileage**)

$((57-86)) 69.00

NOTIFICATION TO LOCAL ENFORCEMENT AGENCY (NLEA)

$((23-99)) 30.00

PUBLICATION PRINTING AND DISTRIBUTION OF RCW'’S AND WAC'S (One free copy per year upon request)

$((41-00)) 11.30

*  Minimum charge of 1 hour; time spent greater than 1 hour is charged in

1/2 hour increments.

b Per state guidelines.

*E Actual charges incurred.

AMENDATORY SECTION (Amending WSR 02-03-048,
filed 1/9/02, effective 1/9/02)

WAC 296-150M-0020 What definitions apply to this
chapter? "'Alteration" is the replacement, addition, modifi-
cation, or removal of any equipment or installation that
affects the construction, planning considerations, fire safety,
or the plumbing, mechanical, and electrical systems of a
manufactured home. The installation of whole-house water
treatment equipment that requires cutting into the existing
plumbing is considered an alteration and requires a permit, an
inspection and an alteration insignia.

"Alteration insignia" is an insignia issued by the
department of labor and industries to verify that an alteration
to a manufactured home meets the requirements of federal
law 24 CFR 3280 and this chapter.

"Anchoring system' is the means used to secure a
mobile home to ground anchors or to other approved fasten-
ing devices. It may include straps, cables, turnbuckles, bolts,
fasteners, and other components.

"ANSI" is the American National Standards Institute,
Inc., and the institute’s rules applicable to manufactured
homes, ANSI A225.1 Manufactured Homes Installation,
1994 edition, except section 3.5.2 - Ground Cover and sec-
tion 4.1.3.3 - Clearance.

"Authority having jurisdiction' means that either the
department of labor and industries or the local jurisdiction is
responsible for establishing specific manufactured home
standards. The authority for specific manufactured home
standards is divided as follows:

e The department of labor and industries establishes
standards for manufactured home installation and
alterations and performs alteration inspections;

e The local jurisdiction establishes standards for man-
ufactured homes governing the building site and
performs installation inspections.

"Building site' is a tract, parcel, or subdivision of land
on which a manufactured home is installed.

"DAPIA" is a Design Approval Primary Inspection
Agency as approved by the United States Department of
Housing and Urban Development.

"Department" is the department of labor and industries.
The department may be referred to as "we" or "us" in this
chapter. Note: You may contact us at: Department of Labor
and Industries, Specialty Compliance, PO Box 44440, Olym-
pia, WA 98504-4440.

"Design plan' is a design submitted to the department
for approval of a manufactured home structural alteration.

This also includes other types of work and installations
(plumbing, electrical, etc.) that are incidental to the structural

alteration.

""Equipment" means the appliances used in the alter-
ation or installation of a manufactured home.

Examples of appliances that require an alteration inspec-
tion include:

¢ Furnace;

* Water heater;

» Air conditioner; and

* Heat pump.

Examples of appliances that do not require an alteration
inspection include:

* Microwave oven;

[63] Proposed
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» Washer;

* Dryer; and

¢ Dishwasher and range that are connected to their source
of power by a plug-in cord.

"Equivalent air conditioning/heat pump compo-
nents'" is equipment that performs the same function and is
compatible with the equipment of another manufacturer,
sometimes referred to as mix and match.

"Footing" is the portion of a support system that trans-
mits loads from the manufactured home to the ground.

"Foundation skirting" or "skirting' is the material
that surrounds and encloses the space under the manufactured
home.

""Homeowner" is an individual who owns a manufac-
tured home. Dealers, distributors, and developers are not
regarded as homeowners.

"HUD'' is the United States Department of Housing and
Urban Development with headquarters located in Washing-
ton, D.C.

"Indigent'' means a person receiving an annual income,
after taxes. of one hundred twenty-five percent or less of the
most recently published federal poverty level.

"Installation" is the activity needed to prepare a build-
ing site and to set a manufactured home within that site. Site
means a tract, parcel, or subdivision of land including a
mobile home park.

"Installed manufactured obile e' is a manu-
factured or mobile home that has been placed on either pri-

vate property or in a park and has been installed for occu-
pancy. Installation includes the approval of the blocking of
the home, and the connection of the home to all of the utili-
ties. including water, sewer and electrical.

"JPIA" is a manufactured home production Inspection
Primary Inspection Agency approved by the United States
Department of Housing and Urban Development. The
department of labor and industries is the IPIA for Washing-
ton state.

"Local enforcement agency'' is an agency of city or
county government with power to enforce local regulations
governing the building site and installation of a manufactured
home.

"Manufactured home' is a single-family dwelling
built according to the Department of Housing and Urban
Development Manufactured Home Construction and Safety
Standards Act, which is a national, preemptive building code.
A manufactured home also:

o Includes plumbing, heating, air conditioning, and

electrical systems;

¢ Is built on a permanent chassis; and

e Can be transported in one or more sections with

each section at least eight feet wide and forty feet
long when transported; or when installed on the site
is three hundred twenty square feet or greater (see
RCW 46.04.302).

Total square feet is based on exterior dimensions measured
after installation using the longest horizontal projections.
Dimensions may not include bay windows but may include
projections containing interior space such as cabinets and
expandable rooms.

Note:
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A structure that meets the requirements of a manufactured
home as set out in 24 CFR 3282.7(u), except the size
requirements is considered a manufactured home, if the
manufacturer files with the secretary of HUD a certificate
noted in CFR 3282.13.

""Mobile home" is a factory-built dwelling built prior to
June 15, 1976, to standards other than the HUD Code, and
acceptable under applicable state codes in effect at the time of
construction or introduction of the home into the state.
Mobile homes have not been built since the introduction of
the HUD Manufactured Home Construction and Safety Stan-
dards Act. For the purposes of this chapter references to
manufactured homes include mobile homes.

"Park site" is the installation location of a manufac-
tured home within a residential area for manufactured homes.

"Repair is to restore an item to sound condition, to fix.

"Replacement' is the act or process of replacing, to
substitute.

"Structural alteration-custom design' is a design that
can only be used once.

"Structural alteration-master design'' is a design plan
that can be used more than once. The master plan expires
when there is a code change applicable to the design.

"System" is part of a manufactured home designed to
serve a particular function such as structural, plumbing,
mechanical, or electrical functions.

Exception:

AMENDATORY SECTION (Amending WSR 02-03-048,
filed 1/9/02, effective 1/9/02)

WAC 296-150M-0049 What must be done prior to
the sale of ((#)) an_installed manufactured or
((©)mobile((3)) home by a homeowner? (1) Prior to the sale
of any installed manufactured((#)) or mobile home, the home-
owner must:

(a) Deliver to the buyer a completed property transfer
disclosure statement ((ineluding)) in accordance with chapter
64.06 RCW. unless the seller is exempt or the buyer waives

his or her rights pursuant to chapter 64.06 RCW. The disclo-
sure statement must include all the criteria specified in RCW

64.06.020 and any variance(s) granted according to WAC
296-150M-0140((;end))._In addition, the homeowner must:

((é8))) () Have all department insignia required by this
chapter; or

((éY)) (ii) Have all department insignia required by this
chapter for alterations performed during ownership of the
home and include in the property transfer disclosure state-
ment all alterations that were known to have been performed
by any previous owner or occupant of the home.

((2)) (b) Nothing in subsection (1) of this section shall
have any effect on any written warranty(ies) required by
RCW 46.70.135.

((63Y)) () Subsection (1)((£b})) (a)(ii} of this section does
not ((apply-te)) permit the sale of an unsafe manufactured((£))
or mobile home((s-that)) when the use of which may consti-
tute a hazard to life, safety, or health.

(2) The homeowner may enter into a conditional sale of
an altered manufactured or mobile home. A conditional sales
agreement may be executed only if, prior to execution, the

seller has complied with subsection (1) of this section. For
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purposes of this subsection "conditional sale” means an

agreement between the seller and the purchaser which is con-
tingent on the seller fulfilling the conditions established by
the purchaser (i.e., the sale of the home is contingent on the
seller ensuring that alterations performed to the manufactured
or mobile home are in compliance with these rules).

(3) The homeowner may request an inspection by the
department. If after the inspection the department determines
that an alteration may constitute a hazard to life, safety, or
health, the department must notify the homeowner in writing
within thirty days of completing the inspection. The depart-
ment may also notify the local official responsible for enforc-
ing the fire code adopted under chapter 19.27 RCW and/or
the local health officer.

Note: In addition to the homeowner requesting an inspection by
the department, any party jncluding the buyer and/or party
financing the sale may also request an inspection. The
department will conduct the inspection and if after the
inspection the department determines that an alteration may
constitute a hazard to life, safety, or health, the department
shall notify the interested parties identified by the request-
ing party in writing within thirty days of completing the
inspection. The department may also notify the local offi-

cial responsible for enforcing the fire code adopted under
chapter 19.27 RCW and/or the local health officer.

AMENDATORY SECTION (Amending WSR 96-21-146,
filed 10/23/96, effective 11/25/96)

WAC 296-150M-0050 ((Cantsell-or-lease-a-manu-
fectured-home-that-has-been)) When can a manufactured

home be posted with a prohibited sale or lease notice? (1)

I on._and \ ired-foos—(See WAC
206-156M-3060-))) A manufactured home may be posted

with a prohibited sale notice when:

(a) The home is being sold or offered for sale by a
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manufactured home that is posted with a prohibited sale or
lease notice.

(2) A prohibited sale or lease notice shall remain posted
until the code violation(s) are corrected, we inspect and
approve the correction, and you pay the required fees. (See
WAC 296-150M-3000.)

AMENDATORY SECTION (Amending WSR 02-03-048,

_ filed 1/9/02, effective 1/9/02)

WAC 296-150M-0302 What are some examples of
work to manufactured ((€)) or mobile((3)) homes that
either require or do not require a permit and inspection?

ALTERATION PERMIT
AND INSPECTION
REQUIRED?

TYPE OF WORK Yes No

(1) Air Conditioner/Heat Pump
(a) New installation X

(b) Replacement X
(c) Reconnection after moving home X
(d) Repair X

(e) Adjustment and/or maintenance X

(2) Bottom Board - Repair X

(3) Clothes Washer

(a) New installation

(b) Replacement

(c) Repair with approved parts

I B

(d) Adjustment and/or maintenance

(4) Clothes Dryer (Electric) )

(a) New installation (Pre-wired electrical)

(b) Replacement

(c) Repair with approved parts

I B bk

(d) Adjustment and/or maintenance

(e) Replacement with gas clothes dryer X
when modifications to electrical or gas sys-
tems are performed

retailer, dealer, distributor or manufacturer and we find that

the home is not an installed manufactured or mobile home per
WAC 296-150M-0020 and the home has alterations without

required insignia or approval; or

(b) The home is being sold or offered for sale by a home-
owner and it is not an installed manufactured or mobile home
per WAC 296-150M-0020.

(2) A manufactured home may be posted with a prohib-
ited lease notice whenever the home is offered for lease by

any party and we find that the home has alterations that con-
stitute a hazard to life, safety. or health.

NEW SECTION

WAC 296-150M-0051 Can I sell or lease a manufac-
tured home that has been posted with a prohibited sale or

lease notice? (1) You may not sell, lease, or offer for sale a ’

(651

(5) Clothes Dryer (Gas)

(a) New installation (Pre-plumbed gas)

(b) Replacement

(c) Repair with approved parts

R B

(d) Adjustment and/or maintenance

(e) Replacement with electric clothes dryer X
when modifications to electrical or gas sys-
tems are performed

(6) Dishwasher

(a) New installation X

(b) Replacement

(i) Cord connected X

(ii) Direct wired X

(c) Repair X

(d) Adjustment and/or maintenance X

Proposed
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ALTERATION PERMIT ALTERATION PERMIT
AND INSPECTION AND INSPECTION
REQUIRED? REQUIRED?
TYPE OF WORK Yes No TYPE OF WORK Yes No
(7) Doors (Interior and Exterior) (b) Replacement X
(a) Additional* X (c) Repair X
(b) Replacement of door that fits into the X (d) Adjustment and/or maintenance X
same opening
(15) Microwave Oven (Countertop) X
(8) Electrical
(a) Replacing main electrical panel X (16) Pellet Stove
(b) Adding circuits X (a) New installation X
(c) Extending existing circuit(s) X (b) Replacement X
(d) Replacing lighting fixtures X (c) Repair X
() Replacing circuit breakers/fuses X (d) Adjustment and/or maintenance X
(f) Replacing switches, receptacles, light X
bulbs, fluorescent tubes and glass or plastic -
shades (17) Plumbing
(g) Repairing bath exhaust fans X (a) Adding plumbing fixtures*** X
(k) Repairing fans in kitchen range hoods X (b) Repairing damage*** X
(c) Replacing fixtures*** X
(9) Exterior Finish (d) Repairing ﬁxtures.*"* X
(a) Painting . X iﬁﬁgacemendrepm of shower doors and X
(b) Replacement of siding X
18) Range/Cook To, e Level Oven (Elec-
(10) Furnace (Electric) a8 n-ic)g PEY ®
(a) New installation X (a) Replacement
(b) Replacement X (i) Cord connected X
(c) Repair X (ii) Direct wired X
(d) Adjustment and/or maintenance X (b) Repair with approved parts X
(¢) Replacement with gas furnace X (c) Adjustment and/or maintenance X
- (d) Replacement with gas appliance(s) X
(11) Furnace (Gas)
(a) New installation X (19) Range/Cook Top/Eye Level Oven (Gas)
(b) Replacement X (a) New installation X
(<) Repair X (b) Replacement X
(d) Change from LP Gas to Natural Ggs or X (c) Repair with approved parts X
from Natural Gas to LP gas per its listing - -
- (d) Adjustment and/or maintenance X
(e) Adjustment and/or maintenance X - " -
- - (€) Replacement with electric appliance(s) X
(f) Replacement with electric furnace X
) G L (20) Roofing
a2 asN lmf‘ e X (a) Reroofing X
() New ins - a' o - (b) Applying liquid or mastic roof sealant to X
(b) Extend existing gas line X a metal roof
(c) Repair X (c) Repair of damaged composition shingles X
(13) Interior (21) Structural changes
(a) Painting, wall papering and similar finish X (a) Adding a dormer* X
(‘;())r}l: I t or addition of curtai X (b) Truss repairs™ X
eplacement or addition of curtains, —
drapes, blinds, window shades and other () Add opening in wall** X
window coverings (d) Add gypsum board to walls or ceilings X
(c) Replacement of carpeting and other X (e) Repair or replacing floor decking/joists X
floor-covering materials with similar mate-
rials (22) Water Heater (Electric)
~ (a) Replacement w/electric water heater X
(14) 1:Il)c:)wafre Z;:l? (OV(:' ranlge) — : (b) Repair X
a) New installation when electrical system - :
modifications are performed (c) Adjustment and/or maintenance X
(d) Replacement with gas water heater X
Proposed [66]
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ALTERATION PERMIT
AND INSPECTION
REQUIRED?

TYPE OF WORK Yes No
(23) Water Heater (Gas)

(a) Replacement w/gas water heater X

(b) Repair X

(c) Change from LP gas to Natural Gas or X

from Natural Gas to LP gas per its listing

(d) Adjustment and/or maintenance X

(e) Replacement with electric water heater X
(24) Windows

(a) Replacement (Except bedroom egress) is X

same opening with no structural changes

(b) Replacement of bedroom egress X

(c) Replacement when structural changes X

are required

(d) Replacement of glass X
(25) Wood Stove/Fireplace

(a) New installation X

(b) Replacement X

(c) Repair X

(d) Adjustment and/or maintenance X

* May also require a plan review. Please contact your
local L&I representative.

** May also require a plan review. The department has
detailed drawings you may use for openings in sidewalls.
Please contact your local L&I representative.

*** Fixtures include: faucets, sinks, lavatories, laundry
tubs, water closets (toilets), tubs, showers and tub/
shower combos.

NOTE: Exemption from the permit and inspection
requirements shall not be deemed to grant authorization
for any work to be done in violation of the applicable
code, Chapter 296-150M WAC.

AMENDATORY SECTION (Amending WSR 96-21-146,
filed 10/23/96, effective 11/25/96)

WAC 296-150M-0320 What must I provide to
request approval of an alteration? (1) For approval of an
alteration, you must complete and return our alteration permit
application form. The application must contain:

(a) A description of the proposed alteration(s);

(b) Applicable specifications, engineering data, test pro-
cedures and results; and

(c) Payment of the alteration permit fee, alteration insig-
nia fee, and any inspection fees. (See WAC 296-150M-
3000.)

Note: The department may waive alteration permit fees for indi-

gent permit applicants. (See WAC 296-150M-0322.)

(2) For approval of a structural alteration, we must
approve the design plan. This is in addition to the require-
ments stated in subsection (1) of this section. (See WAC
296-150M-0370.)

WSR 03-09-109

NEW SECTION

WAC 296-150M-0322 Data requirements for the
identification of indigent persons. (1) Any one of the fol-
lowing documents shall be considered sufficient evidence
upon which to base the final determination of indigent status,
when the income information is annualized as may be appro-
priate:

(a) A "W-2" withholding statement from all employers
for the previous year;

(b) Pay stubs from all employers for the previous year;

(c) An income tax return from the most recently filed
calendar year;

(d) Forms approving or denying eligibility for Medicaid
and/or state-funded medical assistance;

(e) Forms approving or denying unemployment compen-
sation; or

(f) Written statements from all employers for the previ-
ous year or welfare agencies.

(2) In the event that the responsible party is not able to
provide any of the documentation described above, the
department shall rely upon written and signed declarations
under penalty of perjury from the responsible party for mak-
ing a final determination of eligibility for classification as an
indigent person.

(3) Information requests, from the department to the
responsible party, for the verification of income and family
size shall be limited to that which is reasonably necessary to
substantiate the responsible party’s qualification for indigent
status, and may not be used to discourage applications for
such status. Only those facts relevant to eligibility may be
verified.

AMENDATORY SECTION (Amending WSR 96-21-146,
filed 10/23/96, effective 11/25/96)

. WAC 296-150M-0360 When is design plan approval

required for an alteration? (1) Design plan approval is

required when you make a structural alteration to your manu-
factured home.

(2) A structural alteration is a change to the body or
frame of a manufactured home. For example:

(a) An alteration is made if you change the size of a room
or the pitch of a roof on your manufactured home.

(b) Any addition such as a carport that adds structural
load to the manufactured home and is not fully self-support-
ing is an alteration.

(c) Alterations or installations of other types of work

(plumbing, electrical, etc.) that are incidental to the structural

alteration.

AUDIT

NEW SECTION

WAC 296-150M-0705 Definitions applicable to this
part. ""Audit" means an assessment, evaluation, examina-
tion or investigation of a contractor’s accounts, books and
records for the purpose of verifying the contractor’s compli-

Proposed

PROPOSED



[—]
ded
(]
[—]
(-
[—]
[
(-

WSR 03-09-109

ance with RCW 43.22.360 through 43.23.390 requiring per-
mits for alterations to manufactured and mobile homes.
"Records" include, but are not limited to, all bids,
invoices, billing receipts which show that the work was per-
formed on a manufactured/mobile home, permits purchased
from labor and industries for alterations to manufactured/
mobile homes, purchases of materials and payroll records.

NEW SECTION

WAC 296-150M-0715 May the department audit the
records of a contractor? Yes, based on RCW 43.22.434 the
department may audit the records of contractors as defined in
chapter 18.27, 18.106, or 19.28 RCW when the department
has reason to believe that a violation of the permitting
requirements has occurred.

NEW SECTION

WAC 296-150M-0725 What procedures will the
department follow when auditing the records of construc-
tion, plumbing and electrical contractors? The department
will follow the following procedures when auditing:

(1) The time period covered by the audit may be less than
one year but will not exceed three years from the date of noti-
fication of an audit.

(2) Every construction, plumbing and electrical contrac-
tor must keep records of jobs performed for at least the time
frames specified in subsection (1) of this section. Upon the
request of the director’s authorized representative, these
records must be made available to the department for inspec-
tion within seven business days.

(3) The department’s audits may include, but may not be
limited to, the following:

(a) An audit to determine if the contractor performed
work on a manufactured or mobile home without procuring
the proper permit;

(b) An audit to determine if the contractor failed to cor-
rect within twenty days any violations noted on an alteration
permit; and

(c) An audit covering a specific time period and examin-
ing a contractor’s records, which may include billing infor-
mation, location of where the work was performed, type of
work performed, for whom the work was performed, etc.

(4) Any information obtained as a result of an audit
under provisions of RCW 43.22.434 is confidential and is not
open to public inspection under chapter 42.17 RCW.

PENALTIES

NEW SECTION

WAC 296-150M-0800 Definitions applicable to this
part. ""Administrative law judge' is any person appointed
by the chief administrative law judge (as defined in RCW
34.12.020(2)) to preside at a notice of infraction appeal hear-
ing convened under chapter 43.22 RCW.

"Appeal hearing”" is any proceeding in which an
administrative law judge is empowered to determine legal

Proposed
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rights, duties or privileges of specific parties on behalf of the
director. .

"Appellant" means any person, contractor, firm, part-
nership, corporation, or other entity that has filed an appeal. ‘

"Compliance inspector' refers to the departmental
staff responsible for investigating potential violations of
chapter 43.22 RCW.

"Contractor" is as defined in chapters 18.27, 18.106,
and 19.28 RCW. :

"Department" refers to the department of labor and
industries.

"Infraction"’ means a violation of chapter 43.22 RCW
as cited by the department’s compliance inspectors.

NEW SECTION

WAC 296-150M-0805 How does the department
ensure that a contractor, firm, partnership, or corpora-
tion complies with the requirements of chapter 43.22
RCW? The department of labor and industries ensures that
contractors, firms, partnerships, and corporations comply
with the requirements of chapter 43.22 RCW and this chapter
which require a permit and inspection by the department of
alterations to manufactured and mobile homes by:

(1) Inspecting manufactured and mobile home job sites
by the department’s compliance inspectors; or

(2) Auditing the records of contractors per WAC 296-
150M-0720.

NEW SECTION ' ‘

WAC 296-150M-0810 What violations of chapter
43.22 RCW can result in the issuance of a notice of infrac-
tion? (1) Under chapter 43.22 RCW, the department can
issue a notice of infraction to a contractor for:

(a) Failure to obtain a permit before altering a manufac-
tured or mobile home as required by chapter 296-150M
WAC;

(b) Failure to correct violations noted as a result of an
inspection requested as a result of having purchased a permit.

(2) Each worksite at which a violation occurs constitutes
a separate infraction.

(3) Each day on which a violation occurs constitutes a
separate infraction.

(4) See WAC 296-150M-0860 for the specific monetary
penalties associated with each of the violations discussed in
this section.

NEW SECTION

WAC 296-150M-0815 What information must be
included in a notice of infraction? When a contractor vio-
lates chapter 43.22 RCW, the department may issue a notice
of infraction which must contain the following:

(1) A description of the violation;

(2) A statement of what is required to correct the viola-

tion; ‘
(3) The date by which the department requires correc-
tions to be achieved; and
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(4) Notice of the individual or department office that
must be contacted to obtain a permit or other compliance
information.

NEW SECTION

WAC 296-150M-0820 Who can be issued a notice of
infraction? A contractor, firm, partnership, or corporation
may be issued a notice of infraction for violations of chapter
43.22 RCW and this chapter.

The department must by certified mail send the written
notice of civil penalties imposed under chapter 43.22 RCW
and this chapter to the last known address of the party named
in the notice.

NEW SECTION

WAC 296-150M-0830 How does a contractor, firm,
partnership, or corporation appeal a notice of infraction?
The contractor, firm, partnership, or corporation must:

(1) File two copies of an appeal notice, specifying the
reasons for the appeal, at the office designated on the notice
of infraction; and

(2) File the appeal notice within twenty days of the mail-
ing of the infraction.

NEW SECTION

WAC 296-150M-0835 Who presides over an appeal
hearing and where is it held? An administrative law judge
from the office of administrative hearings will preside over
the hearing and give a decision. The hearing shall be con-
ducted in the county where the infraction occurred. How-
ever, both the appellant and the department have a right to ask
the administrative law judge to change the hearing’s location.

NEW SECTION

WAC 296-150M-0840 Who will represent the appel-
lant and the department at the appeal hearing? Appellants
may either represent themselves or be represented by an
attorney. The department shall be represented by the office
of attorney general.

NEW SECTION

WAC 296-150M-0845 How is the appeal hearing
conducted? The hearing process shall be conducted accord-
ing to chapter 34.05 RCW, Administrative Procedure Act and
chapter 10-08 WAC. All appeals of the hearing decision
shall be to the superior court according to chapter 34.05
RCW.

NEW SECTION

WAC 296-150M-0855 What does the department do
with the appeal notices that they receive? (1) Appeal
notices that are received timely are first reviewed by the
department for purposes of reconsideration.

(691
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(2) Appeal notices that are not received timely will be
returned to the appellant with appeal rights stated.

(3) Appeal notices that are received timely and are not
reconsidered according to subsection (1) of this section are
recorded and forwarded to the office of the attorney general
then to the office of administrative hearings.

NEW SECTION

WAC 296-150M-0860 What monetary penalties will
be assessed for an infraction issued for violations of chap-
ter 43.22 RCW and this chapter? Monetary penalties that
may be assessed for a violation of chapter 43.22 RCW and
this chapter are:

Monetary Penalties Dollar Amount
First Violation $ 200.00*
Second Violation $ 400.00
Third Violation $ 800.00
Each Additional Violation $ 1,000.00
* Minimum penalty per violation. Once a violation of chap-

ter 43.22 RCW and this chapter becomes a final judgment,
any additional violation is subject to an increased penalty as
set forth in the above table.

NEW SECTION

WAC 296-150M-0865 When must a contractor, firm,
partnership, or corporation pay assessed monetary penal-
ties? (1) If a contractor, firm, partnership, or corporation
named in a notice of infraction does not choose to appeal the
notice, then the contractor, firm, partnership, or corporation
must pay the department the amount of the penalty prescribed
for the infraction.

(2) After an administrative law judge decides that an
infraction has been committed, a contractor who does not
appeal the decision to a superior court, has thirty days to pay
any outstanding monetary penalties.

Proposed
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AMENDATORY SECTION (Amending WSR 01-12-035, filed 5/29/01, effective 6/29/01)
WAC 296-150M-3000 Manufactured home fees.

((WAC-296-150M-3000-MANUEACTURED HOME FEES))

= INITIAL FILING FEE (($-28-80)) $ 29.60

]

b DESIGN PLAN FEES:

E STRUCTURAL ALTERATION-MASTER DESIGN (CODE CYCLE) (($-3415-90)) $ 119.10

a- STRUCTURAL ALTERATION - ONE YEAR DESIGN (($-84-00)) $ 80.00
RENEWAL FEE (($-34-78)) $ 35.60
RESUBMITTAL FEE (($-57-80)) $ 59.40
ADDENDUM (Approval expires on the same date as original plan.) ((8-57-80)) £ 59.40

ELECTRONIC PLAN SUBMITTAL FEE (($4-50)) $4.60 per page for the first set of plans and $0.30 per page for each
additional set of plans. These fees are in addition to any applicable design plan fees required under this section.

DEPARTMENT INSPECTION FEES:

INSPECTION (((Perhourty)) ((3-57-80))
MECHANICAL
Heat Pump $30.00
Combination Heat Pump (new) and Furnace (replacement $40.00
Air Conditioning 30.00
Combination Air Conditioning (new) and Fumace (replacement $40.00
Furnace Installation (gas*** or electric) $30.00
Gag*** Piping 30.00

Wood Stove

Pellet Stove

Gas*** Room Heater

Gas*** Decorative Appliance

Range: Changing from electric to gas***

Gas*** Water Heater Replacement

FEEEEE:

Water Heater; Changing from electric to gas***

Any combination of Furnace, Range, and Water Heater changing from electric to gas*** and includes Gas Piping charge 60.00
ELECTRICAL

Heat Pump $ 40.00

Heat Pump (when home is prewired for a heat pump) $10.00

Combination Heat Pump (new) and Furnace (replacement) $50.00

Air Conditioner 40.00

Air Conditioner (when home is prewired for an air conditioner) 00

Combination Air Conditioner (new) and Furnace (replacement

Fumnace Installation (gas or electric)

Wood Stove (if applicable)

Pellet Stove (if applicable)

Gas*** Room Heater (if applicable)

Gas*** Decorative Appliance (if applicable

Range: Changing from gas*** to electric

Electric Water Heater Replacement

§EEEEEEEEE:

Electric Water Heater replacing Gas*** Water Heater

Each added or modified 120 volt circuit (maximum charge is two circuits) 40.00
Each added 240 volt circuit (for other than Heat Pumps, Air Conditioners, Furnaces, Water Heaters, Ranges, Hot Tubs or $40.00
Spas)

Hot Tub or Spa (power from home electrical panel) $40.00
Replace main electrical panel $ 40.00
Low voltage fire/intrusion alarm $40.00
Fire Safety 40.00
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Any combination of Furnace, Range and Water Heater changing from electric to gas*** $40.00
PLUMBING
Fire sprinkler system (also requires a plan review) $20.00
Each added fixture $20.00
Replacement of water piping system (this includes two inspections) $90.00
STRUCTURAL
Inspection as part of a mechanical/fire safety installation (cut truss/floor joist, sheet rocking) $ 40.00
Reroofs (may require a plan review) $70.00
Changes to home when additions bear loads on home per the design of a professional (also requires a plan review) $70.00
Other structural changes (may require a plan review) $70.00
Fire Safety (may also require an electrical fire safety inspection) $40.00
MISCELLANEOUS
Other structural changes (may require a plan review) 70.00
Plan Review $ 80.00
OTHER REQUIRED INSPECTIONS (Per hour¥*) (($-57-20)) $ 55.00
ALL REINSPECTIONS (Per hour*) (($-57-80)) $ 55.00
INSIGNIA FEES:
ALTERATION (($-28-80)) $ 10.00
REISSUED - LOST/DAMAGED (($16-90)) $ 10.00
IPIA
DEPARTMENT AUDIT FEES
REGULARLY SCHEDULED IPIA AUDIT:
First inspection on each section (one time only) ((326-40)) $ 27.10
Second and succeeding inspections of ((unlabeled)) unlabeled sections (Per hour*) (($-57-80)) $ 59.40
OTHER IPIA FEES:
Red tag removal during a regularly scheduled IPIA audit (Per hour* separate from other fees) (($-57-80)) $ 59.40
Red tag removal at a time other than a regularly scheduled IP1A audit (Per hour* plus travel time* and mileage**) (($-57-80)) $ 59.40
Increased frequency surveillance (Per hour* plus travel ime* and mileage**) (($-57-80)) $.59.40
Attendance at manufacturers training classes (Per hour* only) (($-57-80)) $ 59.40
Subpart "I" investigations (Per hour* plus travel time* and mileage** (($-5786)) $59.40
Alterations to a ((labeHed)) labeled unit (Per hour* plus travel ime* and mileage**) (($-57-80)) $ 59.40
IP1A Issues/Responses (Per hour* Plus travel time* and mileage**) ((8-57-80)) $59.40
Monthly surveillance during a regularly scheduled IPIA audit (Per hour* plus travel time* and mileage**) (($-57-80)) $ 59.40
Monthly surveillance at a time other than a regularly scheduled IPIA audit (Per hour* plus travel time* and mileage*¥) (($57-80)) $59.40
Plant certifications, recertifications and addenda updates (Per hour* plus travel time* and mileage** per each inspec- ((8-57-80)) $ 59.40
tor)
Response to HBT Audit during a regularly scheduled IPIA audit (Per hour*) (($-57-80)) $ 59.40
Response to HBT Audit at a time other than a regularly scheduled IPIA audit (Per hour* plus travel ime*and mile- (($-57-80)) $ 59.40
age¥¥)
Altemnative construction (AC) letter inspections at placement site (Per hour* plus travel time*and mileage**) (($-57-80)) $ 59.40
Replacement of HUD labels (Per hour* plus travel time* and mileage**) (($-57-80)) $ 59.40
State Administrative Agency (SAA) inspection fee (Per hour* plus travel time* and mileage**) $59.40
OTHER FEES:
FIELD TECHNICAL SERVICE (Per bour plus travel time* and mileage**) (($-57-80)) $55.00
PUBLICATION PRINTING AND DISTRIBUTION OF RCWs AND WACs (One free copy per year upon request) (($-1-00)) $ 11.30
VARIANCE INSPECTION FEE $80.00
HOMEOWNER REQUESTED INSPECTION $ 80.00
DECERTIFICATION OF A MOBILE/MANUFACTURED HOME $80.00
DEMOLITION OF A MOBILE/MANUFACTURED HOME $ 80.00
[71] Proposed
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NOTE: Local jurisdictions may have other fees that apply.

* Minimum charge of 1 hour; time spent greater than 1 hour is charged in 1/2 hour increments.

*x Per state guidelines.

b ((Aetuat-charpes-ineusred-)) Gas means all gases: natural, propane, efc.

AMENDATORY SECTION (Amending WSR 99-13-010,
filed 6/4/99, effective 7/5/99)

WAC 296-150P-0020 What definitions apply to this
chapter? ""Alteration" is the replacement, addition, modifi-
cation, or removal of any equipment or material that affects
the fire and life safety provisions, structural system, plumb-
ing systems, fuel systems and equipment or electrical systems
of a recreational park trailer.

The following changes are not considered alterations for
purposes of this chapter:

* Repairs with approved parts;

« Modification of a fuel-burning appliance according to
the terms of its listing; and

» Adjustment and maintenance of equipment.

" Alteration insignia" is an insignia which indicates a
recreational park trailer alteration was approved by the
department.

"ANSI" is the American National Standards Institute,
Inc., and the institute's rules applicable to recreational park
trailers. For the purposes of this chapter, references to ANSI
mean ANSI A119.5 Recreational Park Trailers, 1998 edition.

"*Approved" is approved by the department of labor and
industries.

"Audit'" by the department is the department inspection
of a manufacturer's quality control procedures, comprehen-
sive plans, and recreational park trailers.

"Comprehensive design plan' consists of the design
plans and copies of drawings such as:

» Floor plans relating to fire and life safety, structural,
electrical, plumbing, liquefied petroleum (LP) and/or natural
gas systems and appliances and air conditioning systems, if
applicable to the plan of each recreational park trailer.

« Plumbing line drawings which describe the size, length
and location of gas piping lines, liquid and body waste lines,
liquid and body waste tanks, and potable water tanks.

« Electrical drawings. (See WAC 296-150P-0330.)

"Consumer"' is a person or organization who buys or
leases recreational park trailers.

"Dealer" is a person or organization whose business is
offering recreational park trailers for sale or lease.

"Department" is the department of labor and industries.
The department may be referred to as "we" or "us" in this
chapter. Note: You may contact us at: Department of Labor
and Industries, Specialty Compliance, PO Box 44430, Olym-
pia, WA 98504-4430.

"Equipment" is all material, appliances, fixtures, and
accessories used in the manufacture or alteration of recre-
ational park trailers.

"Manual" is a reference containing instructions, proce-
dures, responsibilities and other information used to imple-
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ment and maintain the quality control program of a recre-
ational park trailer manufacturer.

"National Electrical Code" see Appendix 'C' of ANSI
((AH9-2)) A119.5 for reference to the appropriate edition to
use for compliance.

"Recreational park trailer’ is a trailer-type unit that is
primarily designed to provide temporary living quarters for
recreational, camping or seasonal use, that meets the follow-
ing criteria:

« Built on a single chassis, mounted on wheels;

« Having a gross trailer area not exceeding 400 square
feet (37.15 square meters) in the set-up mode; and

« Certified by the manufacturer as complying with ANSI
Al19.5.

"Quality control” is the plan and method for ensuring
that the manufacture, fabrication, assembly, installation, stor-
ing, handling, and use of materials complies with this chapter
and ANSIL

"State-plan insignia" is an insignia which is obtained
under the state design-plan approval process.

""System"" is a part of a recreational park trailer that is‘
designed to serve a particular function such as plumbing,
electrical, heating, mechanical or structural system.

AMENDATORY SECTION (Amending WSR 99-13-010,
filed 6/4/99, effective 7/5/99)

WAC 296-150R-0020 What definitions apply to this
chapter? "Alteration"" is the replacement, addition, modifi-
cation, or removal of any equipment or material that affects
the fire and life safety provisions, plumbing systems, fuel
systems and equipment or electrical systems of a recreational
vehicle.

The following changes are not considered alterations for
purposes of this chapter:

* Repairs with approved parts;

« Modification of a fuel burning appliance according to
the terms of its listing; and

« Adjustment and maintenance of equipment.

" Alteration insignia' is an insignia which indicates a
vehicle alteration was approved by the department.

"ANSI" is the American National Standards Institute,
Inc., and the institute's rules applicable to recreational vehi-
cles. For the purposes of this chapter, references to ANSI
mean ANSI A119.2 Recreational Vehicles, ((1996)) 2002
edition. ( i ; ; it
become-effective:)) ‘

"*Approved" is approved by the department of labor and
industries.
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""Audit" by the department can be either a comprehen-
sive audit or a performance audit. A comprehensive audit is
the department inspection of a manufacturer’s quality control
procedures, comprehensive plans, and vehicles. A perfor-
mance audit is the department’s review of the manufacturer’s
audit performed by the industry association or other indepen-
dent auditor.

"Comprehensive design plan' consists of the design
plans and copies of drawings such as:

* Floor plans relating to fire and life safety, electrical,
plumbing, liquefied petroleum (LP) and/or natural gas sys-
tems and appliances and air conditioning systems, if applica-
ble to the plan of each vehicle.

¢ Plumbing line drawings which describe the size, length
and location of gas piping lines, liquid and body waste lines,
liquid and body waste tanks, and potable water tanks.

* Electrical drawings. (See WAC 296-150R-0330 and
296-150R-0820.)

"Consumer" is a person or organization who buys or
leases recreational vehicles.

"Dealer"” is a person or organization whose business is
offering recreational vehicles for sale or lease.

"Department" is the department of labor and industries.
The department may be referred to as "we" or "us” in this
chapter. Note: You may contact us at: Department of Labor
and Industries, Specialty Compliance, PO Box 44430, Olym-
pia, WA 98504-4430.

"Equipment" is all material, appliances, fixtures, and
accessories used in the manufacture or alteration of recre-
ational vehicles or park trailers.

"Manual" is a reference containing instructions, proce-
dures, responsibilities and other information used to imple-
ment and maintain the quality control program of a recre-
ational vehicle manufacturer.

"National Electrical Code' see Chapter ((3)) 2 of
ANSI A119.2 for reference to the appropriate edition to use
for compliance.

""Quality control" is the plan and method for ensuring
that the manufacture, fabrication, assembly, installation, stor-
ing, handling, and use of materials complies with this chapter
and ANSIL

"Recreational vehicle" is a vehicular type unit prima-
rily designed as temporary living quarters for recreational
camping, travel, or seasonal use that either has its own motive
power or is mounted on, or towed by, another vehicle. Recre-
ational vehicles include: Camping trailers, fifth-wheel trail-
ers, motor homes, travel trailers, and truck campers.

""Self-certification insignia" is an insignia which is
obtained under the self-certification approval process.

""State-plan insignia' is an insignia which is obtained
under the state design-plan approval process.

"System" is a part of a recreational vehicle that is
designed to serve a particular function such as plumbing,
electrical, heating, or mechanical system.

"Vehicle' for the purposes of this chapter, is a recre-
ational vehicle.

WSR 03-09-109

AMENDATORY SECTION (Amending WSR 99-18-069,
filed 8/31/99, effective 10/1/99)

WAC 296-150V-0020 What definitions apply to this
chapter? ""Alteration'' is the replacement, addition, modifi-
cation, or removal of any equipment or installation that
affects the construction for concentrated floor loads, fire and
life safety, or the plumbing, mechanical, and electrical sys-
tems of a conversion vendor unit or medical unit.

The following are not considered alterations:

* Repairs with approved parts;

* Modifications of a fuel-burning appliance according to
the listing agency's specifications; or

* Adjustment and maintenance of equipment.

"Approved" is approved by the department of labor and
industries.

"Consumer" is a person or organization, excluding a
manufacturer or dealer of conversion vendor units or medical
units, who buys or leases a conversion vendor unit or medical
unit. '

""Conversion vendor unit'" means a motor vehicle or
other structure that has been converted or built for the pur-
pose of being used for commercial sales at temporary loca-
tions. The units must be 8 feet 6 inches or less in width (exte-
rior floor measurement) in the set-up position, and the inside
working area must be less than 40 feet in length (interior floor
measurement). Conversion vendor units:

* Are transported in only one section;

* Are designed for highway use;

* Are temporarily occupied for distribution of items, e.g.,
food;

* Are built on a permanent chassis; and

* Include at least one of the following systems: Plumb-
ing, mechanical or 120 and/or 240 volt electrical.

"Damaged in transit'' means damage that affects the
integrity of a concentrated floor load design or any of the sys-
tems.

"Dealer" is a person, company, or corporation whose
business is leasing, selling, offering for lease or sale, buying,
or trading conversion vendor units, or medical units.

"Department" is the department of labor and industries.
The department may be referred to as "we" or "us” in this
chapter. Note: You may contact us at: Department of Labor
and Industries, Specialty Compliance, P.O. Box 44440,
Olympia, WA 98504-4440.

"Design plan" is a plan for the construction or alteration
of a conversion vendor unit or medical unit or conversion of
a vehicle to a conversion vendor unit or medical unit includ-
ing floor plans, specifications, or test results necessary for a
complete evaluation of the design, if applicable.

"Design option" is a design that a manufacturer may
use as an option to its conversion vendor unit or medical unit
design plan.

"Equipment" is all material, appliances, devices, fix-
tures, fittings, or accessories used in the manufacture, assem-
bly, conversion to, or alteration of a conversion vendor unit
or medical unit.

"Factory assembled structure (FAS) advisory
board" is a board authorized to advise the director of the
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department regarding the issues and adoption of rules relating
to conversion vendor units and medical units.
"Insignia" is a label that we attach to a conversion ven-

dor unit or medical unit to verify that the structure meets the

requirements of this chapter and the applicable codes.

"Install" is to erect, construct, assemble, or set a conver-
sion vendor unit or medical unit in place.

"Labeled" is to bear the department’s insignia.

"Listed" is a piece of equipment or apparatus that has
been approved by a testing agency to the appropriate stan-
dard.

"Local enforcement agency" is an agency of city or
county government with power to enforce local regulations
governing the installation of a conversion vendor unit or
medical unit.

""Medical unit" is a type of self-propelled unit used to
provide medical examinations, treatments, and medical and
dental services or procedures, not including emergency
response vehicles, and which:

« Is transportable;

« Is temporarily placed and used;

« Is built on a permanent chassis;

¢ Includes at least one system;

« Is for temporary use only.

"One-year design plan" is a design plan that expires
one year after approval or when a new state building code has
been adopted.

"System" is part of a conversion vendor unit or medical
unit designed to serve a particular function. Examples
include plumbing, electrical, or mechanical systems.
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AMENDATORY SECTION (Amending WSR 02-12-022,
filed 5/28/02, effective 6/28/02)

WAC 296-150V-0800 What ((menufaeturing)) codes
apply to conversion vendor units or medical units? (1) A
conversion vendor unit or medical unit must comply with the
following codes where applicable:

(a) The Uniform Mechanical Code, with the amend-
ments made by the Washington State Building Code Council,
chapter 51-42 WAC((3))-

(b)(i) For conversion vending units Article 551, Parts I
through VI of National Electrical Code/National Fire Protec-
tion Agency (NFPA) 70, 2002 edition or Article 552, Parts [

through V_Article of National Electrical Code/National Fire
Protection Agency (NFPA) 70, 2002 edition.

(ii) For medical units the National Electrical Code as ref-
erenced in chapter 19.28 RCW and chapter 296-46A WAC,
installing electric wires and equipment((3)).

(c) Chapter 7 of American National Standards Institute
(ANSI) A119.2. 2002 edition or the Uniform Plumbing Code
as adopted and amended according to chapter 19.27
RCW((3)).

(d) The Washington State Building Code Council, chap-
ter 51-40 WAC, Uniform Building Code, Chapter 11, Acces-
sibility as applies to the exterior of the unit relating to cus-
tomer service facilities in section 1105.4.7((s-agd)).
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(e) The Washington State Energy Code, as adopted
according to chapter 19.27A RCW, and the Washington State
Ventilation and Indoor Air Quality Code, chapter 51-13
WAC, when heating and/or air conditioning is installed.

(2) Provide minimum health and safety to the occupants
of conversion vendor units and medical units and the public,
and demonstrate journeyman quality of work of the various
trades.

(3) Requirements for any size, weight, or quality of
material modified by the terms "minimum,” "not less than,”
"at least,” and similar expressions are minimum standards.
The conversion vendor unit or medical unit may exceed these
rules provided the deviation does not result in inferior instal-
lation or defeat the purpose and intent of this chapter.

Exception: Sign circuits required by Article 600 of the National
Electrical Code will not be required.

AMENDATORY SECTION (Amending WSR 99-18-069,
filed 8/31/99, effective 10/1/99)

WAC 296-150V-1090 What are the standards for
equipment and installations? (((5))) The manufacturer's
equipment and installation specifications must be followed.
Other approved standards are acceptable when:

((¢8))) ¢ Installed according to the manufacturer's instal-
lation instructions; and

((bY)) » Approved by a listing or testing agency.
. () Ne-solidfuel{e-p5~charcoal)-appliances—may-be
installed-in-a-conversion-vendor-unit-or-medieal-unit:))

Note: Gas furnaces, gas water heaters, and gas refrigerators must be
sealed combustion or completely separated from the interior of
the conversion vendor unit or medical unit.

- AMENDATORY SECTION (Amending WSR 99-18-069,

filed 8/31/99, effective 10/1/99)

WAC 296-150V-1530 What general plumbing
requirements apply? This chapter also applies to the instal-
lation of plumbing equipment in any conversion vendor unit
or medical unit bearing or required to bear a department
insignia. Plumbing fixtures, equipment, and installations in
conversion vendor units and medical units must conform to
the provisions of Chapter 7 of ANSI 119.2, 2002 edition or
the Uniform Plumbing Code and the amendments adopted by
the State Building Code Council, except part 1, unless specif-
ically exempted or required by this section. ((Hewever;))
The following ((exeeptions)) also apply:

(1) We will allow a 1-1/4 inch drain for handwashing
sinks with an antisiphon vent.

(2) An antisiphon vent will be allowed on one and two
compartment sinks in units as long as there is one vent to the
exterior so the system will function. Sinks with three or more
compartments must be installed as required by the Uniform
Plumbing Code.
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NEW SECTION

WAC 296-150V-1600 What are the requirements
associated with medical and conversion vending units
that have been manufactured and used outside the state
according to RCW 43.22.380? (1) If the unit does not have
any alterations made to body and frame design, construction,
plumbing, heating or electrical installations since it was con-
structed, it will need an insignia issued by the department. In
order to receive the insignia, the unit must have been:

(a) Manufactured outside the state of Washington. Proof
of this must be demonstrated by a certificate of origin, bill of
sale, proof of purchase of materials, manufacture identifica-
tion tag or serial number, or any other means acceptable to
the department that shows that the unit was manufactured
outside the state.

(b) Used outside the state for at least six months or more.
Proof of this must be demonstrated by showing the purchase
of a license plate, a permit(s) issued by another state agency
for use in another state, insurance certificate, bill of sale, or
any other means acceptable to the department that shows that
the unit was used outside the state for at least six months.

(2) If the unit has had alterations made to the body and
frame design, construction, plumbing, heating or electrical
installations since it was constructed, it will need an insignia
issued by the department. In order to receive the insignia, the
alterations to the unit must be inspected and approved by the
department and the unit must have been:

(a) Manufactured outside the state of Washington. Proof
of this must be demonstrated by a certificate of origin, bill of
sale, proof of purchase of materials, manufacture identifica-
tion tag or serial number, or any other means acceptable to
the department that shows that the unit was manufactured
outside the state.

(b) Used outside the state for at least six months or more.
Proof of this must be demonstrated by showing the purchase
of a license plate, a permit(s) issued by another state agency
for use in another state, insurance certificate, bill of sale, or
any other means acceptable to the department that shows that
the unit was used outside the state for at least six months.

REPEALER

The following section of the Washington Administrative
Code is repealed:

WAC 296-150V-1220 What code and installation
requirements apply to con-
version vendor unit or medi-

cal unit electrical systems?
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PROPOSED RULES
DEPARTMENT OF
SOCIAL AND HEALTH SERVICES
(Management Services Administration)
[Filed April 22, 2003, 4:36 p.m.]

Original Notice.

Exempt from preproposal statement of inquiry under
RCW 34.05.310(4).

Title of Rule: WAC 388-02-0215 What is the authority
of the ALJ?

Purpose: The department is amending subsection (4) of
the rule to clarify that review of an administrative law judge’s
(ALJ) initial order by the DSHS Board of Appeals (BOA) is
appropriate for cases where the hearing right existed, the
request for a hearing was received by the Office of Adminis-
trative Hearings (OAH) or DSHS before November 15, 2002,
and other rules do not require the ALJ to enter a final order.
The proposed rule also makes clarifying revisions to BOA
review rights contained in amendments [to] the rule as
adopted on October 15, 2002, as WSR 02-21-061, and cor-
rects WAC cross references.

Statutory Authority for Adoption: RCW 34.05.020.

Statute Being Implemented: Chapter 34.05 RCW, Parts
IVand V.

Summary: See Purpose above.

Reasons Supporting Proposal: The amended rule will
clarify the right to a DSHS Board of Appeals review of initial
orders entered by an Office of Administrative Hearings
administrative law judge for individuals requesting or receiv-
ing DSHS services or providers and other entities having the
right to request a hearing concerning DSHS actions. The pro-
posed rule also preserves the hearing review rights as they
existed before the rule was amended as WSR 02-21-061 for
individuals or entities that requested a hearing on or before
November 14, 2002.

Name of Agency Personnel Responsible for Drafting,
Implementation and Enforcement: Brian Lindgren, Man-
ager, BOA-RPAU, P.O. Box 45850, Olympia, WA 98504-
5850, (360) 664-6093.

Name of Proponent: Department of Social and Health
Services, governmental.

Rule is not necessitated by federal law, federal or state
court decision.

Explanation of Rule, its Purpose, and Anticipated
Effects: See Purpose and Reasons Supporting Proposal
above.

This rule is proposed without prior filing of a CR-101
preproposal statement of inquiry. A CR-101 notice is not
required for "rules that adopt, amend or repeal a procedure,
practice or requirement relating to agency hearings” per
RCW 34.05.310 (4)(g). Interested parties have participated
in the development of the rule prior to the filing of this pro-
posed rule.

Proposal Changes the Following Existing Rules: 1. The
following subsections of WAC 388-02-0215(4) will be
amended:

(e): To clarify that the review of cases concerns place-
ment on a state registry of personal care aides;
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(), (g), (h), and (i): To clarify that only the client may
request a hearing concerning denial or termination of a pro-
vider contract;

(j): To provide BOA review of cases concerning social
service eligibility under new chapter 388-72A WAC;

(W), (%), and (y): To correct incorrect WAC cross refer-
ences.

2. A new subsection (dd) is added to subsection (4) of
this rule to clarify that the review is permitted for cases con-
cerning denial of authorization for unsupervised access to
children or to individuals with developmental disabilities
under WAC 388-06-0240(1).

3. A new subsection (ee) is added to subsection (4) of
this rule to clarify the appeal rights in cases where the indi-
vidual and entity requested a hearing before November 15,
2002, where a hearing right existed and other rules do not
require the administrative law judge to enter a final order.

No small business economic impact statement has been
prepared under chapter 19.85 RCW. A small business eco-
nomic impact statement is not required for rules that adopt,
amend or repeal a procedure, practice or requirement related
to agency hearings. See RCW 19.85.025(3) and 34.05.310
@(®.

RCW 34.05.328 does not apply to this rule adoption.
RCW 34.05.328 does not apply, since the rule does not meet
the definition of a "significant legislative rule.” WAC 388-
02-0215 is a "procedural rule" that amends a procedure, prac-
tice or requirement related to agency hearings. See RCW
34.05.328 (5)(c)(i)(A) and (5)(c)(iii).

Hearing Location: Blake Office Park (behind Goodyear
Courtesy Tire), 4500 10th Avenue S.E., Rose Room, Lacey,
WA 98503, on May 27, 2003, at 10:00 a.m.

Assistance for Persons with Disabilities: Contact Andy
Fernando, DSHS Rules Coordinator, by May 23, 2003, phone
(360) 664-6094, TTY (360) 664-6178, e-mail fernaax
@dshs.wa.gov.

Submit Written Comments to: Identify WAC Numbers,
Rules Coordinator, DSHS Rules and Policies Assistance
Unit, P.O. Box 45850, Olympia, WA 98504-5850, fax (360)
664-6185, e-mail fernaax @dshs.wa.gov, by 5:00 p.m., May
27, 2003.

Date of Intended Adoption: Not earlier than May 28,
2003.

April 16, 2003
Brian H. Lindgren, Manager
Rules and Policies Assistance Unit

AMENDATORY SECTION (Amending WSR 02-21-061,
filed 10/15/02, effective 11/15/02)

WAC 388-02-0215 What is the authority of the ALJ?
(1) The ALJ must hear and decide the issues de novo (anew)
based on what is presented during the hearing.

(2) As needed, the ALJ may:

(a) Determine the order for presenting evidence;

(b) Issue subpoenas or orders directing witnesses to
appear or bring documents;

(c) Rule on objections, motions, and other procedural
matters;
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(d) Rule on an offer of proof made to admit evidence;

(e) Admit relevant evidence;

(f) Impartially question witnesses to develop the record;

(g) Call additional witnesses and request exhibits to
complete the record;

(h) Give the parties an opportunity to cross-examine wit-
nesses or present more evidence against the witnesses or
exhibits;

(i) Keep order during the hearing;

(j) Allow or require oral or written argument and set the
deadlines for the parties to submit argument or evidence;

(k) Permit others to attend, photograph or electronically
record hearings, but may place conditions to preserve confi-
dentiality or prevent disruption;

(1) Allow a party to waive rights given by chapters 34.05
RCW or 388-02 WAC, unless another law prevents it;

(m) Decide whether a party has a right to a hearing;

(n) Issue protective orders;

(o) Consider granting a stay if authorized by law or
DSHS rule; and

(p) Take any other action necessary and authorized under
these or other rules.

(3) The ALJ administers oaths or affirmations and takes
testimony.

(4) The ALJ enters an initial order in those cases where
the parties may request review of an initial order by a review
judge. Cases where the parties may request review of an ini-
tial order by a review judge are those relating to:

(a) Adult family home licenses under chapter 388-76
WACG;

(b) Boarding home licenses under chapter 388-78A
WAC,;

(c) Resident protection program findings under WAC
388-97-077,

(d) Nursing home licenses under WAC 388-97-550
through 388-97-695;

(e) Placement of personal aides providing self-directed
care on a state registry under RCW 74.39A.050(9) and WAC
388-71-0150 and 388-71-0155;

(f) Where the client has requested a hearing under WAC
388-71-0560. the termination of a provider for placing clients
in imminent jeopardy under RCW 74.39A.095(7) and WAC
388-71-0551;

(g) Where the client has requested a hearing under WAC
388-71-0560, the termination of a provider due to inadequate
performance or inability to deliver quality care under RCW
74.39A.095(7) and WAC 388-71-0540 and 388-71-0551;

(h) Where the client has requested a hearing under WAC
388-71-0560, the denial of a contract to a provider due to
inability of the provider to appropriately meet the care needs
of clients under RCW 74.39A.095(8) and WAC 388-71-
0546,

(i) Where the client has requested a hearing under WAC
388-71-0560, the denial or termination of a contract and sub-
sequent denial of payment to a provider due to a disqualifying
crime or lack of character, competence, or suitability to main-
tain the health, safety, and well-being of clients under RCW
43.20A.710(5) and WAC 388-71-0540(3) through (5);

(§) Social service eligibility under WAC 388-71-0400
through 388-71-0480, 388-71-0202, and 388-71-0203, and
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under chapter 388-72A WAC, except for WAC 388-72A-

0055(2), 388-72A-0060(1), and 388-72A-0065(4) through
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(ee) Other cases for which a right to a hearing exists, if a
request for a hearing was received by OAH or DSHS on or

(6);

' (k) Domestic violence perpetrator treatment program
certification under chapter 388-60 WAC;

(1) Licensing or certification of child foster care homes,
programs, facilities, and agencies under chapter 74.15 RCW
and chapters 388-140, 388-145, 388-148 and 388-160 WAC;

(m) Child protective services findings of abuse and
neglect under RCW 26.44.125 and chapter 388-15 WAC;

(n) Adoption support under WAC 388-27-0120 through
388-27-0390, for which a hearing has been held under WAC
388-27-0365;

(o) Child day care licenses under chapter 74.15 RCW
and chapters 388-150, 388-151, and 388-155 WAC;

(p) Background checks of protective payees under WAC
388-460-0025, for which a hearing has been held under WAC
388-460-0070;

(q) Background checks of child care providers and other
persons under WAC 388-290-0143, for which a hearing has
been held under WAC 388-290-0260 as part of the working
connections child care program;

(r) Background checks of persons acting in the place of a
parent under WAC 388-454-0006, for which a hearing has
been held under WAC 388-472-0005 (1)(j);

(s) Claims of good cause for not cooperating with the
division of child support under WAC 388-422-0020;

(t) Parent address disclosure under WAC 388-14A-2114
through 388-14A-2140;

(u) Chemical dependency treatment provider certifica-
tion under chapter 388-805 WAC;

(v) Community residential services and support certifi-
cation, for which a hearing has been held under WAC 388-
820-920;

(w) Denial or termination of eligibility for services under
WAC ((388-825-100)) 388-825-030 and 388-825-035, for
which a hearing has been held under WAC 388-825-120 (1)
(a);

(x) Development or modification of an individual ser-
vice plan under WAC 388-825-050, for which a hearing has
been held under WAC 388-825-120 (1) (b);

(y) Authorization, denial, reduction, or termination of
services under WAC ((388-825-100)) 388-825-035, for
which a hearing has been held under WAC 388-825-120 (1)
(c);

(z) Licensed community facilities under RCW 74.15.210
and WAC 388-730-0090;

(aa) Community mental health and involuntary treatment
program licenses under WAC 388-865-0480;

(bb) Medical, dental, or transportation services, for
which a hearing has been held under WAC 388-526-2610;

(cc) Medical provider overpayments, for which a hearing
has been held under WAC 388-502-0230(5) or 388-502-
0240(17); 01

(dd) Background checks under WAC 388-06-0110 that
result in denial of authorization for unsupervised access to
children or to individuals with developmental disabilities, for

which_a hearing has been held under WAC 388-06-0240(1);

or
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before November 14, 2002, and other rules do not require the
ALJ to enter a final order.

(5) The ALJ makes the final decision and enters the final
order in all cases except those cases set forth in subsection (4)
of this section.

(6) A review judge has the same authority as an ALJ
when presiding at a hearing.

WSR 03-09-117
PROPOSED RULES
DEPARTMENT OF
SOCIAL AND HEALTH SERVICES
(Medical Assistance Administration)
[Filed April 22, 2003, 4:38 p.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 02-
07-109.

Title of Rule: Amending WAC 388-513-1365 Evaluat-
ing the transfer of an asset made on or after March 1, 1997,
and before April 1, 2003, for long-term care (LTC) services;
and WAC 388-561-0100 Trusts.

Purpose: (1) To add a closing date to WAC 388-513-
1365 now that new WAC 388-513-1364 became effective
April 1, 2003.

(2) To amend WAC 388-561-0100 Trusts, to make the
following changes and clarifications:

. Federal law allows transferring assets into a sole bene-
fit trust for a spouse, blind or disabled child, or disabled
individual without applying a penalty period.
Although there is no penalty applied for transferring an
asset to a spouse, sole benefit trusts established for a
spouse not applying for long-term care benefits will be
treated as resources available to the institutionalized
spouse in determining Medicaid eligibility.

. Amending WAC for special needs and pooled trusts to
require the state to be repaid if the trust is terminated
for any reason before the client dies.

. Clarifying that pooled trusts must be irrevocable, and
established solely for the benefit of the disabled indi-
vidual by:

. The individual,

. The individual's spouse, where the spouse is acting in
the place of or on behalf of the individual,

. The individual's parent, grandparent, legal guardian,

. A person, including a court or administrative body,
with legal authority to act in place of or on behalf of the
individual or the individual's spouse, or

. A person, including a court or administrative body, act-
ing at the direction or upon the request of the individual
or the individual's spouse.

. Clarifying that special needs trusts established before
the individual turns sixty-five continue to be consid-
ered an unavailable resource even after the individual
turns sixty-five, but additional transfers made to the
trust after the individual reaches age sixty-five would
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be considered available resources and would be subject
to a transfer penalty.

. Clarifying that the department can apply a transfer pen-
alty period to pooled trusts if the trust is established for
a disabled individual age sixty-five or older.

. Clarifying that payments made from trusts to the client
will be considered unearned income.

Other Identifying Information: Proposed WAC 388-
561-0100 was previously proposed as WSR 03-02-055. The
department withdrew that proposed rule and after further
revision is reproposing it with this notice.

Statutory Authority for Adoption:
74.04.057, 74.08.090, and 74.09.575.

Statute Being Implemented: RCW 74.04.050, 74.04.-
057, and 74.09.575.

Summary: These proposed rules add an end date for
transfers that use this rule for the evaluation of the transfer for
long-term care programs.

Reasons Supporting Proposal: These revisions are
related to the recently adopted new WAC 388-513-1364
Evaluating transfers occurring on or after March 1, 2003, for
long-term care programs.

Name of Agency Personnel Responsible for Drafting,
Implementation and Enforcement: Mary Lou Percival,
ADSA/Home and Community, P.O. Box 45600, Olympia,
WA 98504-5600, (360) 725-2318.

Name of Proponent: Department of Social and Health
Services, governmental.

RCW 74.04.050,

Rule is not necessitated by federal law, federal or state
court decision.

Explanation of Rule, its Purpose, and Anticipated
Effects: See Purpose above.

Proposal Changes the Following Existing Rules: See
Purpose above.

No small business economic impact statement has been
prepared under chapter 19.85 RCW. This rule does not
impact small businesses. It only affects client eligibility for
medical assistance.

RCW 34.05.328 does not apply to this rule adoption.
This rule is exempt under RCW 34.05.328 (5)(b)(vii), which
states that rules of the Department of Social and Health Ser-
vices relating only to client eligibility for medical or financial
assistance are exempt from this provision. The rule only
affects client eligibility for medical assistance.

Hearing Location: Blake Office Park (behind Goodyear
Courtesy Tire), 4500 10th Avenue S.E., Rose Room, Lacey,
WA 98503, on May 27, 2003, at 10:00 a.m.

Assistance for Persons with Disabilities: Contact Andy
Fernando, DSHS Rules Coordinator, by May 23, 2003, phone
(360) 664-6094, TTY (360) 664-6178, e-mail fernaax
@dshs.wa.gov.

Submit Written Comments to: Identify WAC Number,
Rules Coordinator, DSHS Rules and Policies Assistance
Unit, P.O. Box 45850, Olympia, WA 98504-5850, fax (360)
664-6185, e-mail fernaax @dshs.wa.gov, by 5:00 p.m., May
27, 2003.
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Date of Intended Adoption: Not sooner than May 28,
2003.

April 18,2003

Brian H. Lindgren, Manager

Rules and Policies Assistance Unit

AMENDATORY SECTION (Amending WSR 01-02-076,
filed 12/29/00, effective 1/29/01)

WAC 388-513-1365 Evaluating the transfer of an
asset made on or after March 1, 1997 and before April 1,
2003 for long-term care (LTC) services. This section
describes how the department evaluates the transfer of an
asset made on or after March 1, 1997 and before April 1,
2003, by a client who is applying or approved for LTC ser-
vices. The department must consider whether a transfer made
within a specified time before the month of application
requires a penalty period in which the client is not eligible for
these services. Refer to WAC 388-513-1366 for rules used to
evaluate the transfer of an asset made before March 1, 1997.
Refer to WAC 388-513-1364 for rules used to evaluate the
transfer of an asset made on or after March 31, 2003.

(1) The department disregards the following transfers by
the client, if they meet the conditions described:

(a) Gifts or donations totaling one thousand dollars or
less in any month;

(b) The transfer of an excluded resource described in
WAC 388-513-1360 with the exception of the client's home,
unless the transfer meets the conditions described in subsec-
tion (1)(d);

(c) The transfer of an asset for less than fair market value
(FMV), if the client can provide evidence to the department
that satisfies one of the following:

(i) An intent to transfer the asset at FMV or other ade-
quate compensation;

(ii) The transfer is not made to qualify for LTC services;

(iii) The client is given back ownership of the asset;

(iv) The denial of eligibility would result in an undue
hardship.

(d) The transfer of ownership of the client's home, if it is
transferred to the client's:

(i) Spouse; or

(ii) Child, who:

(A) Meets the disability criteria described in WAC 388-
511-1105 (1)(b) or (c); or

(B) Is less than twenty-one years old; or

(iii) A son or daughter, who:

(A) Lived in the home for at least two years immediately
before the client's current period of institutional status; and

(B) Provided care that enabled the client to remain in the
home; or

(iv) A brother or sister, who has:

(A) Equity in the home, and

(B) Lived in the home for at least one year immediately
before the client's current period of institutional status.

(e) The transfer of an asset other than the home, if the
transfer meets the conditions described in subsection (4), and
the asset is transferred:
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(i) To the client’s spouse or to another person for the sole
benefit of the spouse;

(ii) From the client’s spouse to another person for the
sole benefit of the spouse;

(iii) To the client’s child who meets the disability criteria
described in WAC 388-511-1105 (1)(b) or (c) or to a trust
established for the sole benefit of this child; or

(iv) To a trust established for the sole benefit of a person
who is sixty-fours years old or younger and meets the disabil-
ity criteria described in WAC 388-511-1105 (1)(b) or (c).

(f) The transfer of an asset to a member of the client’s
family in exchange for care the family member provided the
client before the current period of institutional status, if a
written agreement that describes the terms of the exchange:

(i) Was established at the time the care began;

(ii) Defines a reasonable FMV for the care provided that
reflects a time frame based on the actuarial life expectancy of
the client who transfers the asset; and

(iii) States that the transferred asset is considered pay-
ment for the care provided.

(2) When the fair market value of the care described in
subsection (1)(f) is less than the value of the transferred asset,
the department considers the difference the transfer of an
asset without adequate consideration.

(3) The department considers the transfer of an asset in
exchange for care given by a family member without a writ-
ten agreement as described under subsection (1)(f) as the
transfer of an asset without adequate consideration.

(4) The transfer of an asset or the establishment of a trust
is considered to be for the sole benefit of a person described
in subsection (1)(e), if the transfer or trust:

(a) Is established by a legal document that makes the
transfer irrevocable; and

(b) Provides for spending all funds involved for the ben-
efit of the person for whom the transfer is made within a time
frame based on the actuarial life expectancy of that person.

(5) When evaluating the effect of the transfer of an asset
on a client’s eligibility for LTC services received on or after
October 1, 1993, the department counts the number of
months before the month of application to establish what is
referred to as the "look-back” period. The following number
of months apply as described:

(a) Thirty-six months, if all or part of the assets were
transferred on or after August 11, 1993; and

(b) Sixty months, if all or part of the assets were trans-
ferred into a trust as described in WAC ((388-505-0595))
388-561-0100.

(6) If a client or the client’s spouse transfers an asset
within the look-back period without receiving adequate com-
pensation, the result is a penalty period in which the client is
not eligible for LTC services. If a client or the client’s spouse
transfers an asset on or after March 1, 1997 and before April
1, 2003, the department must establish a penalty period as
follows:

(a) If a single or multiple transfers are made within a sin-
gle month, then the penalty period:

(i) Begins on the first day of the month in which the
transfer is made; and

(ii) Ends on the last day of the number of whole months
_ found by dividing the total uncompensated value of the assets
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by the statewide average monthly private cost for nursing
facilities at the time of application.

(b) If multiple transfers are made during multiple
months, then the transfers are treated as separate events and
multiple penalty periods are established that:

(i) Begin on the latter of:

(A) The first day of the month in which the transfer is
made; or

(B) The first day after any previous penalty period has
ended; and

(ii) End on the last day of the whole number of months as
described in subsection (6)(a)(ii).

(7) If an asset is sold, transferred, or exchanged, the por-
tion of the proceeds:

(a) That is used within the same month to acquire an
excluded resource described in WAC 388-513-1360 does not
affect the client’s eligibility;

(b) That remains after an acquisition described in subsec-
tion (7)(a) becomes an available resource as of the first day of
the following month.

(8) If the transfer of an asset to the client’s spouse
includes the right to receive a stream of income not generated
by a transferred resource, the department must apply rules
described in WAC 388-513-1330 (6) through (8).

(9) If the transfer of an asset for which adequate compen-
sation is not received is made to a person other than the cli-
ent’s spouse and includes the right to receive a stream not
generated by a transferred resource, the length of the penalty
period is determined and applied in the following way:

(a) The total amount of income that reflects a time frame
based on the actuarial life expectancy of the client who trans-
fers the income is added together;

(b) The amount described in (9)(a) is divided by the
statewide average monthly private cost for nursing facilities
at the time of application; and

(c) A penalty period equal to the number of whole
months found by following subsections (9)(a) and (b) is
applied that begins on the latter of:

(i) The first day of the month in which the client transfers
the income; or

(ii) The first day of the month after any previous penalty
period has ended.

(10) A penalty period for the transfer of an asset that is
applied to one spouse is not applied to the other spouse,
unless:

(a) Both spouses are receiving LTC services; and

(b) A division of the penalty period between the spouses
is requested.

(11) If a client or the client’s spouse disagrees with the
determination or application of a penalty period, that person
may request a hearing as described in chapter 388-02 WAC.

AMENDATORY SECTION (Amending WSR 01-06-043,
filed 3/5/01, effective 5/1/01)

WAC 388-561-0100 Trusts. (1) The department deter-
mines how trusts affect eligibility for medical programs.

(2) The department disregards trusts established, on or
before April 6, 1986, for the sole benefit of a client who lives

Proposed
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in an intermediate care facility for the mentally retarded (C) A person, including a court or administrative body,
(ICMR). acting at the direction of or upon the request of the client or
(3) For trusts established on or before August 10, 1993 the client’s spouse.
the department counts the following: (b) Only the assets contributed to the trust by the client
(a) If the trust was established by the client, client’s are available to the client when part of the trust assets were
spouse, or the legal guardian, the maximum amount of contributed by any other person.
~=f money (payments) allowed to be distributed under the terms (c) The department does not consider:
<3 of the trust is considered available income to the client if all (i) The purpose for establishing a trust;
S of the following conditions apply: (ii) Whether the trustees have, or exercise, any discretion
= (i) The client could be the beneficiary of all or part of the under the terms of the trust;

(iii) Restrictions on when or whether distributions may
be made from the trust; or

(iv) Restrictions on the use of distributions from the
trust.

(d) For a revocable trust established as described under
subsection (4)(a) of this section:

payments from the trust;

(ii) The distribution of payments is determined by one or
more of the trustees; and

(iii) The trustees are allowed discretion in distributing
payments to the client.

(b) If an irrevocable U“St doesq’t meet .the conditions (i) The full amount of the trust is an available resource of
under subsection (3)(a) then it is considered either: the client:
(i) An unavailable resource, if the client established the (ii) Payments from the trust to or for the benefit of the
trust for a beneficiary other than the client or the client’s client are income of the client; and
spouse; or (iii) Any payments from the trust, other than payments
(ii) An available resource in the amount of the trust’s described under subsection (4)(d)(ii), are considered a trans-
assets that: fer of client assets.
(A) The client could access; or (e) For an irrevocable trust established as described
(B) The trustee distributes as actual payments to the cli- under‘ subsection (4)(a) of this section:
ent and the department applies the transfer of assets rules of (i) Any part of the trust from which payment can be
WAC 388-513-1364 or 388-513-1365. made to or for the benefit of the client is an available

resource. When payment is made from such irrevocable
trusts, we will consider the payments as:

(A) Income to the client when payment is to or for the
client’s benefit; or

(B) The transfer of an asset when payment is made to any

(c) If a revocable trust doesn’t meet the description under
subsection (3)(a):

(i) The full amount of the trust is an available resource of
the client if the trust was established by:

(A) The chicnt;’ . ) . person for any purpose other than the client’s benefit;
(B) The client’s spouse, and the client lived with the (ii) A trust from which a payment cannot be made to or
Spouse; or for the client’s benefit is a transfer of assets. For such a trust,
(C) A person other than the client or the client’s spouse the transfer of assets is effective the date:
only to the extent the client had access to the assets of the (A) The trust is established; or
trust. (B) The client is prevented from receiving benefit, if this
(ii) Only the amount of money actually paid to the client is after the trust is established.
from the trust is an available resource when the trust was (iii) The value of the trust includes any payments made
established by: from the trust after the effective date of the transfer.
(A) The client’s spouse, and the client did not live with (5) For trusts established on or after July 1, 2003:
the spouse; or (a) The department considers a trust as if it were estab-
(B) A person other than the client or the client’s spouse; lished by the client when:
and (i)_The assets of the trust, as defined under WAC 388-
(C) Payments were distributed by a trustee of the trust. 470-0005, are at least partially from the client;
(iii) The department considers the funds a resource, not (ii) The trust is not established by will; and
income. (iii) The trust was established by:
(4) For trusts established on or after August 11, 1993: (A) The client or the client’s spouse;

(B) A person, including a court or administrative body,

(a) The department considers a trust as if it were estab-

lished by the client when: with legal authority to act in place of, or on behalf of, the cli-
X ‘ t or the client’s spouse;
(i) The assets of the trust, as defined under WAC 388- = o(rc) ;C ;Z:lsosns i?lzlsl‘:dic:lr a court or administrative body
470-0005, are at least partially from the client; acting at the direction of or_upon the request of the client or
(u) The trust is not estab'llshed by will; and the client’s spouse.
(iii) The trust was established by: (b)_ Only the assets contributed other than by will to the
(A) The client or the client’s spouse; trust by either the client or the client’s spouse are available to

(B) A person, including a court or administrative body, the client or the client’s spouse when part of the trust assets
with legal authority to act in place of, or on behalf of, the cli- were contributed by persons other than the client or the cli-
ent or the client’s spouse; or ent’s spouse.
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(c) The department does not consider:
(i) The purpose for establishing a trust;

(ii) Whether the trustees have, or exercise, any discretion
under the terms of the trust;

(iii) Restrictions on when or whether distributions may
be made from the trust; or

(iv) Restrictions on the use of the distributions from the
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(ii) It is established and managed by a nonprofit associa-
tion;

(iii) A separate account is maintained for each benefi-
ciary of the trust but for purposes of investment and manage-
ment of funds the trust pools the funds in these accounts;

(iv) Accounts in the_trust are established solely for the
benefit of the disabled individual as defined by the SSI pro-

trust.

(d) For a revocable trust established as described under
subsection (5)(a).of this section:

(i) The full amount of the trust is an available resource of

the client;

(i) Payments from the trust to or for the benefit of the
client are income of the client; and

(iii) Any payments from the trust, other than payments
described under subsection (5)(d)(ii). are considered a trans-
fer of client assets.

(e) For an irrevocable trust established as described

under subsection (5)(a) of this section:

(i)_Any part of the trust from which payment can_be
made to or for the benefit of the client or the client’s spouse is

an available resource. When payment is made from such
irrevocable trusts, the department will consider the payment
as:

(A) Income to the client or the client’s spouse when pay-
ment is to or for the benefit of either the client or the client’s
spouse; or

(B) The transfer of an asset when payment is made to any
person for any purpose other than the benefit of the client or
the client’s spouse;

(ii) A trust from which a payment cannot be made to or
for the benefit of the client or client’s spouse is a transfer of

assets. For such a trust, the transfer of assets is effective the
date:

(A) The trust is established; or

(B) The client or client’s spouse is prevented from
receiving benefit, if this is after the trust is established.

(iii) The value of the trust includes any payments made
from the trust after the effective date of the transfer.

(6) Trusts established on or after August 11, 1993 are not
considered available resources if they contain the assets of
either:

(a) A person sixty-four years of age or younger who is
disabled as defined by SSI criteria (as described in WAC
388-503-0510) and the trust:

(i) Is established for the sole benefit of this person by
their parent, grandparent, legal guardian, or a court; and

(ii) Stipulates that the state will receive all amounts
remaining in the trust upon the death of the client, up to the
amount of Medicaid spent on the client’s behalf; or

(b) A person regardless of age, who is disabled as
defined by SSI criteria (as described in WAC 388-503-0510),

and the trust ((is-managed-by-a-nonprofit-assoeiation-whieh))
meets the following criteria:

and-fund-menagement-purposes;and
Git)-Stipulates-that-either:)) [t is irrevocable;

gram:

(V) Accounts in the trust are established by:

(A) The individual;

(B) The individual’s spouse, where the spouse is acting
in the place of or on behalf of the individual;

(C) The individual’s parent, grandparent, legal guardian;

(D) A person, including a court or administrative body,
with legal authority to act in place of or on behalf of the indi-
vidual or the individual’s spouse; or

(E) A person, including a court or administrative body.

acting at the direction or upon the request of the individual or
the individual’s spouse.
(vi) It stipulates that either:

(A) The state will receive all amounts remaining in the
client’s separate account upon the death of the client, up to the
amount of Medicaid spent on the client’s behalf; or

(B) The funds will remain in the trust to benefit other dis-
abled beneficiaries of the trust.

((¢6)—The-department—considers—payments—made—from

ik ion-(5) to-L ’. )

(7) Trusts established on or after July 1. 2003 are not
considered available resources if they contain the assets of
either:

(a) A person sixty-four years of age or younger who is
disabled as defined by SSI criteria (as described in WAC
388-503-0510) and the trust:

(i) Is irrevocable;

(ii) Is established for the sole benefit of this person by
their parent, grandparent, legal guardian, or a court; and

(iii) Stipulates that the state will receive all amounts
remaining in the trust upon the death of the client, the end of

the disability, or the termination of the trust, whichever
comes first, up to the amount of Medicaid spent on the cli-
ent’s behalf; or

(b) A person regardless of age, who is disabled as
defined by SSI criteria (as described in WAC 388-503-0510),
and the trust meets the following criteria:

(i) It is irrevocable;
(ii) It is established and managed by a nonprofit associa-
tion;

(iii) A separate account is maintained for each benefi-
ciary of the trust but for purposes of investment and manage-

ment of funds the trust pools the funds in these accounts;
(iv) Accounts in the trust are established solely for the

benefit of the disabled individual as defined by the SSI pro-
gram;

(v) Accounts in the trust are established by:

(A) The individual;

(B) The individual’s spouse, where the spouse is acting
in the place of or on behalf of the individual;

(C) The individual’s parent, grandparent, legal guardian;
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(D) A person, including a court or administrative body,
with legal authority to act in place of or on behalf of the indi-

vidual or the individual’s spouse; or
(E) A person, including a court or administrative body,

acting at the direction or upon the request of the individual or
the individual’s spouse.

(vi) It stipulates that either:
(A) The state will receive all amounts remaining in the
client’s separate account upon the death of the client, the end

of the disability, or the termination of the trust, whichever
comes first, up to the amount of Medicaid spent on the cli-

ent’s behalf; or

(B) The funds will remain in the trust to benefit other dis-
abled beneficiaries of the trust.

(8) Trusts described in subsection (6)(a) and (7)(a) con-
tinue to be considered an unavailable resource even after the
individual becomes age sixty-five. However, additional
transfers made to the trust after the individual reaches age
sixty-five would be considered an available resource and
would be subject to a transfer penalty.

(9) The department does not apply a penalty period to
transfers into a trust described in subsections (6)(b) and
(7)(b) if the trust is established for the benefit of a disabled

individual under age sixty-five as described in WAC 388-
513-1364 and the transfer is made to the trust before the indi-

vidual reaches age sixty-five.
(10) The department considers any payment from a trust

to the client to be unearned income. The department consid-
ers any payment to or for the benefit of either the client or cli-
ent’s spouse as described in subsections (4)(e) and (5)(e) to be
unearned income.

(11) The department will only count income received by
the client from trusts and not the principal, if:

(a) The beneficiary has no control over the trust; and

(b) It was established with funds of someone other than
the client, spouse or legally responsible person.

((68Y)) (12) This section does not apply when a client
establishes that undue hardship exists.

(69)) (13) WAC 388-5113-1364. 388-513-1365
((apphies)), and 388-513-1366 apply under this section when
the department determines that a trust or a portion of a trust is
a transfer of assets.

WSR 03-09-118
PROPOSED RULES
DEPARTMENT OF
SOCIAL AND HEALTH SERVICES
(Medical Assistance Administration)
[Filed April 22, 2003, 4:39 p.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 02-
03-092.

Title of Rule: Amending WAC 388-550-3700 DRG
high-cost and low-cost outliers.

Purpose: The proposed amendment: (1) Clarifies that
for inpatient hospital claims paid under the diagnosis-related
(DRG) payment methodology, only a Medicaid claim that

Proposed
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qualifies as a DRG high-cost outlier is paid 75% of the
allowed charges above the outlier threshold, multiplied by the
specific hospital’s RCC rate, plus the applicable DRG pay-
ment. (2) Adds language to clarify that DRG high-cost and
low-cost outlier claims for state-administered programs are
paid according to WAC 388-550-4800.

Statutory Authority for Adoption:
74.09.500.

Statute Being Implemented: RCW 74.08.090, 74.09.-

RCW 74.08.090,

500.

Summary: Clarifies how the department pays hospitals
for Medicaid claims that qualify as DRG high-cost outliers.
Also clarifies that the department pays hospitals for DRG
high-cost and low-cost outlier claims for state-administered
programs according to WAC 388-550-4800.

Name of Agency Personnel Responsible for Drafting:
Kathy Sayre, P.O. Box 45533, Olympia, WA 98504, (360)
725-1342; Implementation and Enforcement: John Hanson,
P.O. Box 45510, Olympia, WA 98504, (360) 725-1856.

Name of Proponent: Department of Social and Health
Services, governmental.

Rule is not necessitated by federal law, federal or state
court decision.

Explanation of Rule, its Purpose, and Anticipated
Effects: The proposed rule adds language to clarify that only
a Medicaid claim that qualifies as a DRG high-cost outlier is
paid 75% of the allowed charges above the outlier threshold,
multiplied by the hospital’s RCC rate, plus the applicable
DRG payment. The proposed rule also adds language to clar-
ify that DRG high-cost outlier and low-cost outlier claims for
state-administered programs are paid according to WAC 388-
550-4800.

The purpose of the rules is to adopt into permanent rule
clarifying language to reflect current department policy and
business practices.

The anticipated effects are to identify the payment
method for Medicaid claims that qualify as DRG high-cost
outlier claims and clarify that DRG high-cost outlier and low-
cost claims for state-administered programs are paid accord-
ing to WAC 388-550-4800.

Proposal Changes the Following Existing Rules: The
department has added language to clarify and reflect current
department policy.

No small business economic impact statement has been
prepared under chapter 19.85 RCW. Small businesses are
not affected by this rule change.

RCW 34.05.328 does not apply to this rule adoption.
MAA has determined the proposed rule clarifies existing
department policy and is not "significant” as defined in the
statute. The proposed rule does not: Adopt substantive pro-
visions of law pursuant to delegated legislative authority,
subjecting a violator of such rule to a penalty or sanction;
establish, alter, or revoke any qualification or standard for the
issuance, suspension, or revocation of a license or permit; or
adopt a new, or make significant amendments to, a policy or
regulatory program.

Hearing Location: Blake Office Park (behind Goodyear
Courtesy Tire), 4500 10th Avenue S.E., Rose Room, Lacey,
WA 98503, on May 27, 2003, at 10:00 a.m.
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Assistance for Persons with Disabilities: Contact Andy
Fernando by May 20, 2003, phone (360) 664-6094, TTY
(360) 664-6178, e-mail fernaax @dshs.wa.gov.

Submit Written Comments to: Identify WAC Numbers,
DSHS Rules Coordinator, Rules and Policies Assistance
Unit, P.O. Box 45850, Olympia, WA 98504-5850, fax (360)
664-6185, e-mail fernaax @dshs.wa.gov, by May 27, 2003.

Date of Intended Adoption: Not sooner than May 28,
2003.

April 18,2003
Brian H. Lindgren, Manager
Rules and Policies Assistance Unit

AMENDATORY SECTION (Amending WSR 01-16-142,
filed 7/31/01, effective 8/31/01)

WAC 388-550-3700 DRG high-cost and low-cost out-

liers. This section applies to inpatient hospital claims paid
under the diagnosis-related group (DRG) payment methodol-
ogy. (1) A Medicaid or state-administered claim qualifies as
a ((diagnests—related—group—))DRG((3)) high-cost outlier
when:

(a) The client’s admission date ((fer)) on the claim is
before January 1, 2001, the stay did not meet the definition of
"administrative day," and the allowed charges exceed:

(i) A threshold of twenty-eight thousand dollars; and

(ii) A threshold of three times the applicable DRG pay-
ment amount.

(b) The client’s admission date ((fer)) on the ((ease))
claim is January 1, 2001, or after, the stay did not meet the
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definition of "administrative day," and the allowed charges
exceed:

(i) A threshold of thirty-three thousand dollars; and

(ii) A threshold of three times the applicable DRG pay-
ment amount.

(2) If the claim qualifies as a DRG high-cost outlier, the
high-cost outlier threshold, for payment purposes. is the
amount in subsection (1)(a)(i) or (ii), whichever is greater, for
an admission date before January 1, 2001; or subsection
(1)(b)(i) or (ii), whichever is greater, for an admission date
January 1, 2001 or after.

(3) The department determines payment for Medicaid
claims ((qualifyying)) that qualify as DRG high-cost outliers
as follows:

(a) ((Paymentfor)) All qualifying claims, except for
claims in psychiatric DRGs 424-432 and in-state children’s
hospitals, are paid seventy-five percent of the allowed
charges above the outlier threshold determined in subsection
(2) of this section, multiplied by the hospital’s RCC rate, plus
the applicable DRG payment.

(b) In-state children’s hospitals are paid eighty-five per-
cent of the allowed charges above the outlier threshold deter-
mined in subsection (2) of this section, multiplied by the hos-
pital’s RCC rate, plus the applicable DRG payment.

(c) Psychiatric DRG high-cost outliers for DRGs 424-
432 are paid one hundred percent of the allowed charges

above the outlier threshold determined in subsection (2) of
this section, multiplied by the hospital’s RCC rate, plus the
applicable DRG payment.

[83]

Examples for DRG high-cost outlier claim qualification and payment calculation (admission dates are January 1, 2001, or
after).
(BR6))
Allowed
Charges
(BRG)) >
(PRG)) Three times Allowed Three times DRG High-
Allowed Applicable | App. DRG Pay- Charges > App. DRG Pay- | Cost Outlier Hospital’s Indi-
Charges DRG Payment ment $33,000? ment? Payment vidual RCC Rate
$17,000 $5,000 $15,000 No Yes N/A 64%
*33,500 5,000 15,000 Yes Yes **$5,240 64%
10,740 35,377 106,131 No No N/A 64%
odicaid 4) DRQ high-cqst outliers for state-administered pro-
Payment calcula- grams are paid .acgordmg to WAC .388—550-4'800. .
tion example for (5) A Medicaid or state-administered claim qualifies as a
((PRG)) allowed Nonpsych DRGs/Nonin-state children’s hospital DRG low-cost outlier if:
charges of: (RCC is 64%) (a) The client’s admission date ((fef)) on the claim is
*$33,500 ((PRG)) Allowed charges before January 1, 2001, and the ((and)) allowed charges are:
- $33,000 The greater amount of 3 x app. DRG pymt ($15,000) (i) Less than ten percent of the applicable DRG payment;
$ 500 or $33,000 or
x 48% 75% of allowed charges x hospital RCC rate (non- (ii) Less than four hundred dollars.
psych DRGs/nonin-state children’s) (75% x 64% = (b) The client’s admission date ((fe£)) on the claim is Jan-
48%) uary 1, 2001, or after, and the allowed charges are:
$ 240 Outlier portion (i) Less than ten percent of the applicable DRG payment;
+$ 5,000 Applicable DRG payment or
**$ 5240 Outlier payment (ii) Less than four hundred fifty dollars.
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((65))) (6) If the claim qualifies as a DRG low-cost out-
lier:

(a) For an admission date before January 1, 2001, the
low-cost outlier amount is the amount in subsection ((¢4}))
(S)Y(a)(i) or (ii), whichever is greater; or

(b) For an admission date on January 1, 2001, or after,
the low-cost outlier amount is the amount in subsection
(&) (D)Y(b)() or (ii), whichever is greater.

((€6))) (1) The department((’s)) determines payment for a
Medicaid claim that qualifies as a DRG low-cost outlier ((is))
by multiplying the allowed charges for ((the)) each claim
((multiplied)) by the hospital’s RCC rate.

((@%e—depaﬁmeﬂt—dees—ﬂet—pay—&dmmmmmys

))

(8) DRG low-cost outliers for state-administered pro-
grams are paid according to WAC 388-550-4800.

(9) The department makes day outlier payments to hos-
pitals in accordance with section 1923 (a)(2)(C) of the Social
Security Act, for clients who have exceptionally long stays
that do not reach DRG high-cost outlier status. A hospital is
eligible for the day outlier payment if it meets all of the fol-
lowing criteria:

(a) The hospital is a disproportionate share hospital
(DSH) and the client served is under age six, or the hospital
may not be a DSH hospital but the client served is a child
under age one;

(b) The payment methodology for the admission is DRG;

(c) The allowed charges for the hospitalization are less
than the DRG high-cost outlier threshold as defined in sub-
section ((&8)) (2) of this section; and

(d) The client’s length of stay exceeds the day outlier
threshold for the applicable DRG payment amount. The day
outlier threshold is defined as the number of days in an aver-
age length of stay for a discharge (for an applicable DRG
payment), plus twenty days.

((¢99)) (10) The department bases the day outlier pay-
ment on the number of days that exceed the day outlier
threshold, multiplied by the administrative day rate.

((46))) (11) The department’s total payment for day out-
lier claims is the applicable DRG payment plus the day out-
lier or administrative days payment.

((&--The-department-pays-day-outliers-enly-for-elaims
that-do-notreach-a-DRG-high-costeutlierstatus:))

(12) A client’s outlier claim is either a day outlier or a
high-cost outlier, but not both.

WSR 03-09-119
PROPOSED RULES
DEPARTMENT OF
SOCIAL AND HEALTH SERVICES
(Medical Assistance Administration)
[Filed April 22, 2003, 4:42 p.m.]

Original Notice.
Preproposal statement of inquiry was filed as WSR 02-
07-110.

Proposed
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Title of Rule: New chapter 388-557 WAC, Disease
management program; WAC 388-557-5000 Disease manage-
ment program—General, 388-557-5050 Disease manage-
ment program—Definitions, 388-557-5100 Disease manage-
ment program—Client eligibility and assignment, 388-557-
5150 Requirements for becoming an MAA-contracted dis-
ease management organization (DMO), 388-557-5200
MAA-contracted disease management organization
(DMO)—Confidentiality and data sharing, 388-557-5250
Disease management program—Scope of services, and 388-
557-5300 Disease management program services—Billing
limits.

Purpose: To incorporate into rule the disease manage-
ment program.

Statutory Authority for Adoption: RCW 74.08.090,
Washington State Omnibus Operating Budget 2001-03 (sec-
tion 209(6), Part II, chapter 7, Laws of 2001).

Statute Being Implemented: RCW 74.08.090, Washing-
ton State Omnibus Operating Budget 2001-03 (section
209(6), Part II, chapter 7, Laws of 2001).

Summary: The new rule establishes the disease manage-
ment program that was directed as a pilot project by the
Washington State Omnibus Operating Budget 2001-03 (sec-
tion 209(6), Part 11, chapter 7, Laws of 2001).

Reasons Supporting Proposal: To incorporate the dis-
ease management program pilot project into rule.

Name of Agency Personnel Responsible for Drafting:
Kathy Sayre, P.O. Box 5533, Olympia, WA 98504, (360)
725-1342; Implementation and Enforcement: Alison Rob-
bins, P.O. Box 5530, Lacey, WA 98504, (360) 725-1634.

Name of Proponent: Department of Social and Health
Services, governmental.

Rule is not necessitated by federal law, federal or state
court decision.

Explanation of Rule, its Purpose, and Anticipated
Effects: Formerly a pilot project, the new rule incorporates
the disease management program into rule. The purpose of
the rule is to assist eligible clients who have been diagnosed
with targeted diseases to "self-manage" their conditions.
MAA clients who have been diagnosed with specific diseases
and who meet the eligibility criteria will benefit because the
new rule provides for maximum available treatment and
improved health outcomes.

Proposal does not change existing rules.

No small business economic impact statement has been
prepared under chapter 19.85 RCW. The department has
analyzed the proposed rule amendments and concluded that
no new costs will {be] imposed on businesses affected by
them.

RCW 34.05.328 applies to this rule adoption. The
department has analyzed the proposed rule and determined
that it meets the definition of a "significant legislative rule.”
A determination of the probable costs and benefits is avail-
able from the person listed above.

Hearing Location: Blake Office Park (behind Goodyear
Courtesy Tire), 4500 10th Avenue S.E., Rose Room, Lacey,
WA 98503, on May 27, 2003, at 10:00 a.m.

Assistance for Persons with Disabilities: Contact Andy
Fernando by May 20, 2003, phone (360) 664-6094, TTY
(360) 664-6178, e-mail fernaax @dshs.wa.gov.



Washington State Register, Issue 03-09

Submit Written Comments to: Identify WAC Number,
DSHS Rules Coordinator, Rules and Policies Assistance
Unit, P.O. Box 45850, Olympia, WA 98504-5850, fax (360)
664-6185, e-mail fernaax @dshs.wa.gov, by May 27, 2003.

Date of Intended Adoption: Not sooner than May 28,
2003.

April 18,2003
Brian H. Lindgren, Manager
Rules and Policies Assistance Unit

Chapter 388-557 WAC

DISEASE MANAGEMENT PROGRAM

NEW SECTION

WAC 388-557-5000 Disease management pro-
gram—General. (1) The medical assistance administration’s
(MAA’) disease management program provides population
case management and coordination activities for clients diag-
nosed with specific diseases. Disease management organiza-
tions (DMOs) contracted by MAA provide and/or coordinate
services that optimize treatment, improve health outcomes
for clients, and promote cost- effectiveness.

(2) Disease management program services do not:

(a) Change the scope of services available to a client eli-
gible under a Title XIX Medicaid program;

(b) Interfere with the relationship between an enrolled
client and the client’s chosen MA A-enrolled provider(s);

(c) Duplicate case management activities available to a
client in the client’s community; or

(d) Substitute for established activities that are available
to a client and provided by programs administered through
other department of social and health services (DSHS) divi-
sions or state agencies.

NEW SECTION

WAC 388-557-5050 Disease management pro-
gram—Definitions. The following terms and definitions
apply to the disease management program:

"Disease management organization (DMQ)" - See
"MAA-contracted disease management organization
(DMO)."

"Disease management program services'' are special-
ized services provided through medical assistance adminis-
tration (MAA)-contracted disease management organizations
(DMOs) to clients with multiple health, behavioral, and
social needs. Disease management program services are
aimed at care coordination, client education, and improved
client self-care.

"Eligible client' means a medical assistance adminis-
tration (MAA) client who has the disease management pro-
gram’s specified combination of eligibility and disease fac-
tors.

""Enrolled client' means an eligible client who has been
notified in writing by the medical assistance administration
(MAA) of enrollment in the disease management program
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and eligibility to receive disease management program ser-
vices, and who has not declined to participate.
""Evidence-based healthcare practice’ means a clini-
cal approach to practicing medicine based on the clinician’s
awareness of evidence and the strength of that evidence to
support the management of a disease treatment process.
"MAA-contracted disease management organization
(DMO)" means a clinically-qualified disease management
company that has a valid disease management program con-
tract with the medical assistance administration (MAA).

NEW SECTION

WAC 388-557-5100 Disease management pro-
gram—Client eligibility and assignment. (1) To receive
disease management program services:

(a) A client must:

(i) Be a recipient of the temporary assistance for needy
families (TANF) program or a children’s medical program
that is not a managed care program and be diagnosed with
asthma; or

(ii) Be a recipient of the supplemental security income
(SSI) program or general assistance with expedited medical
categorically needy (GAX) program and be diagnosed with at
least one of the following medical conditions:

(A) Asthma;

(B) Congestive heart failure;

(C) Diabetes;

(D) Chronic kidney disease; or

(E) End stage renal disease.

(b) A client must not be:

(i) Receiving Medicare benefits;

(ii) Residing in an institution, as defined in WAC 388-
71-0202, for more than thirty days;

(iii) Eligible for third party coverage that provides dis-
€ase management program services or requires administra-
tive controls that would duplicate or interfere with MAA’s
disease management program;

(iv) Enrolled with a managed care organization con-
tracted with MAA; or

(v) Receiving case management services that disease
management program services would duplicate.

(2) MA A may add other targeted diseases and client pop-
ulations to the disease management program based on one or
more of the following:

(a) The availability of a contractor to serve clients in a
disease group;

(b) Cost-effectiveness;

(c) Available funding from the state legislature; and

(d) Other applicable criteria as determined by MAA.

(3) MAA selects and assigns a client to an appropriate
disease management organization (DMO).

(4) A client meeting the eligibility requirements in this
section: .

(a) Is automatically enrolled in the disease management
program;

(b) Is notified of the enrollment in writing by MAA;

(c) May request disenrollment at any time; and

(d) May request re-enrollment at any time.
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(5) If an enrolled client who receives disease manage-
ment program services subsequently becomes a mandatory
enrollee in an MAA managed care program, the client:

(a) Is no longer eligible for disease management services
through an MAA-contracted DMO;

(b) Is not eligible for an enrollment exemption from the
managed care program because of their existing relationship
with a DMO’s contracted vendor(s); and

(c) May only be exempt from mandatory enrollment in
the managed care program under the provisions of WAC
388-538-080(3).

(6) A client who does not agree with a decision regarding
disease management program services has a right to a fair
hearing under chapter 388-02 WAC.

NEW SECTION

WAC 388-557-5150 Requirements for becoming an
MAA-contracted disease management organization
(DMO). To become a medical assistance administration
(MAA)-contracted disease management organization
(DMO), a vendor must provide documentation to MAA that
shows the vendor has all of the following:

(1) An appropriate method for using MAA healthcare
data to identify populations with targeted diseases;

(2) An evidence-based healthcare practice guideline for
each targeted disease;

(3) Existing collaborative healthcare practice models
that include MAA’s contracted providers, including physi-
cians and support-service providers;

(4) Patient self-care management methods and education
materials appropriate to each population with targeted dis-
eases;

(5) Provisions for clients to access a nurse consultant
twenty-four hours a day, seven days a week;

(6) Existing systems for process and outcomes measure-
ment, evaluation, and management of the disease manage-
ment program;

(7) Verifiable financial resources or backing that guaran-
tee program savings and cost-effectiveness;

(8) Existing processes for routine reporting that support
MAA’s disease management program goals; and

(9) Successful and demonstrable experience in providing
disease management program services to the targeted disease
populations.

NEW SECTION

WAC 388-557-5200 MAA-contracted disease man-
agement organization (DMO)—Confidentiality and data
sharing. (1) A medical assistance administration (MAA)-
contracted disease management organization (DMO) must
meet the confidentiality and data sharing requirements that
apply to clients eligible under Title XIX Medicaid programs
and as specified in the disease management program contract.

(2) MAA:

(a) Shares healthcare data with MAA-contracted DMOs
under the provisions of RCW 70.02.050 and the Health Insur-
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ance Portability and Accountability Act of 1996 (HIPAA);
and

(b) May limit provider participation:
(i) To protect the integrity of data collection; or
(ii) For other administrative or program reasons.

NEW SECTION

WAC 388-557-5250 Disease management pro-
gram—Scope of services. (1) Disease management program
services provided by a disease management organization
(DMO) must meet:

(a) The conditions of the contract between the medical
assistance administration (MAA) and the DMO;

(b) The scope of practice appropriate to the provider of
the services; and

(c) Other applicable WAC and federal requirements.

(2) ADMO:

(a) Evaluates each client enrolled in the disease manage-
ment program;

(b) May prioritize disease management program services
provided to an enrolled client based on the client’s need or
other criteria, as appropriate; and

(c) May contact and coordinate with a department or
department-authorized case manager(s) for planned service
delivery to an enrolled client.

(3) Disease management program services must provide
one or more of the following to each enrolled client:

(a) Assistance in locating an MAA-enrolled provider or
source of routine outpatient preventive healthcare. (Refer to
chapter 388-529 WAC for the scope of covered medical ser-
vices available to eligible clients.)

(b) Educational materials.

(c) Instruction regarding self-managing the targeted con-
dition(s).

(d) Assessment of available services, equipment, and
supplies that might enhance the client’s ability to manage the
client’s disease process(es).

(e) Coordination with a department or department-autho-
rized case manager(s).

(4) MAA evaluates a request for a disease management
program service that is in excess of the program’s limitations
or restrictions, or is not included in the disease management
program’s scope of services, according to the provisions of
WAC 388-501-0165.

NEW SECTION

WAC 388-557-5300 Disease management program
services—Billing limits. Only a medical assistance adminis-
tration (MAA)-contracted disease management organization
(DMOQ) may bill and be reimbursed for providing disease
management program services described in chapter 388-557
WAC. Billing requirements and payment methodology are
described in the contract between the DMO and MAA.
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WSR 03-09-127
PROPOSED RULES
DEPARTMENT OF HEALTH

(Center for Health Statistics)
[Filed April 23, 2003, 9:15a.m.]

Supplemental Notice to WSR 03-05-024.

Preproposal statement of inquiry was filed as WSR 02-
11-106.

Title of Rule: Chapter 246-455 WAC, Hospital patient
discharge information reporting.

Purpose: The establishment of the collection and main-
tenance of patient discharge data, including data necessary
for identification of discharges by diagnosis-related groups.
The department is filing a supplemental as a result of changes
made to the original proposal during the public comment
period.

Statutory Authority for Adoption: RCW 43.70.040 and
[43.]70.170.

Statute Being Implemented: RCW 43.70.040.

Summary: Rule amendment responds to current and
pending Federal UB52/UB02 Center for Medicare and Med-
icaid Services (CMS) reporting requirements. Amendments
also provide some housekeeping items to update reference
names and add some clarifying language.

Reasons Supporting Proposal: Recommended changes
will correct reference names and improve overall clarity.

Name of Agency Personnel Responsible for Drafting,
Implementation and Enforcement: Larry Hettick, Depart-
ment of Health, Center for Health Statistics, (360) 236-4210.

Name of Proponent: Center for Health Statistics, gov-
emmental.

Rule is not necessitated by federal law, federal or state
court decision.

Explanation of Rule, its Purpose, and Anticipated
Effects: The rule provides for the collection and maintenance
of inpatient discharge records from Washington hospitals.
This information is useful for the general public to help
understand health care issues and to become better consum-
ers. Purchasers, payers and providers use this information to
make health care choices and to negotiate payments. Public
officials use this data to develop state health policy and to
analyze health care issues. Researchers use this information
for disease surveillance, medical efficiencies, and to monitor
hospitalizations and disease outbreaks. This information aids
in the delivery of more efficient and cost-effective health care
in the state.

Proposal Changes the Following Existing Rules: The
proposed amendments to WAC 246-455-001 corrects the
RCW reference from RCW 70.17.100 to 43.70.040.

The proposed amendments to WAC 246-455-010 allow
for the pending federal change in the uniform billing docu-
ment from UB-92 to UB-02. Amendments in the section also
update the reference from the Washington state to the
National Uniform Billing Committee, with a corresponding
website address.

The proposed amendments to WAC 246-455-030
reduces the reported number of E-codes from two to one.
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The proposed amendments to WAC 246-455-080 correct
the reference from the human research to the Washington
state institutional review board.

No small business economic impact statement has been
prepared under chapter 19.85 RCW. The proposed amend-
ments to chapter 246-455 WAC do not require hospitals to
submit any additional information or incur any additional
expense. Furthermore, all hospitals in the state have more
than fifty employees, and as such do not qualify as a small
business under the Regulatory Fairness Act, RCW 19.85.-
020(1).

RCW 34.05.328 does not apply to this rule adoption.
This is not a significant rule since it imposes no penalty for
violation, it does not set qualifications for a license or permit
and it does not significantly amend a policy or regulatory pro-
gram.

Hearing Location: Eastside Plaza, 1102 S.E. Quince
Street, Conference Room, 2nd Floor, Olympia, WA 98504,
on May 27, 2003, at 10:00 a.m.

Assistance for Persons with Disabilities: Contact Larry
Hettick by May 13, 2003, TDD (800) 833-6388.

Submit Written Comments to: Larry Hettick, 1102 S.E.
Quince Street, P.O. Box 47811, Olympia, WA 98504-7811,
fax (360) 664-8579, by May 13, 2003.

Date of Intended Adoption: June 10, 2003.

April 21, 2003
Mary C. Selecky

Secretary

AMENDATORY SECTION (Amending WSR 94-12-090,
filed 6/1/94, effective 7/2/94)

WAC 246-455-001 Purpose. This chapter is adopted by
the Washington state department of health pursuant to RCW
((6-170-100)) 43.70.040 relating to the collection and main-
tenance of patient discharge data, including data necessary
for identification of discharges by diagnosis-related groups.

AMENDATORY SECTION (Amending WSR 94-12-090,
filed 6/1/94, effective 7/2/94)

WAC 246-455-010 Definitions. As used in this chapter,
unless the context requires otherwise,

(1) "Department” means department of health.

(2) "Diagnosis-related groups” is a classification system
that groups hospital patients according to principal and sec-
ondary diagnosis, presence or absence of a surgical proce-
dure, age, presence or absence of significant comorbidities or
complications, and other relevant criteria.

(3) "Hospital” means any health care institution which is
required to qualify for a license under RCW 70.41.020(2); or
as a psychiatric hospital under chapter 71.12 RCW.

(4) Uniform Billing "UB-92/UB-02 data set" means the
data element specifications developed by the ((Washington
state)) National Uniform Billing Committee ((anrd-setferth-in

the-state-of Washington UB-92 Procedure Manual-which-is
available-to-the-publie-uponrequest)) which can be found at
www.NUBC.org.
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(5) "Patient discharge" means the termination of an inpa-
tient admission or stay, including an admission as a result of
a birth, in a Washington hospital.

(6) "HMO" means a health maintenance organization.

(7) "SNF" means a skilled nursing facility.

(8) "HCF" means a health care facility.

(9) (JCEmeans-anintermedinte-care-facility:

€16))) "HHA" means a home health agency.

(&) (10) "TIV" means intravenous.

((E@2)) (11) "UPIN" means unique physician identifica-
tion number.

((63))) (12) "CHARS" means comprehensive hospital
abstract reporting system.

AMENDATORY SECTION (Amending WSR 94-12-090,
filed 6/1/94, effective 7/2/94)

WAC 246-455-020 Reporting of UB-92 data set
information. (1) Effective with all hospital patient dis-
charges on or after April 1, 1994, hospitals shall collect and
report the following UB-92 or UB-02 data set elements to the
department:

(a) Patient control number
Patient’s unique alpha-numeric number assigned by the hos-
pital to facilitate retrieval of individual patient records. This
number should be constructed to allow prompt hospital
access to the patient’s discharge record for data verification.

(b) Type of bill
This three-digit code requires 1 digit each, in the following
sequence form: Type of facility, bill classification, fre-
quency.

Digit #1 must be "1" to indicate a hospital.

Digit #2 mustbe a "1," a "2" or an "8" to indicate an
inpatient.

Digit #3 must be a "1" to indicate admit through dis-
charge claim.

(c) Medicare provider number
This is the number assigned to the provider by Medicare.

(d) Patient identifier
The patient identifier shall be composed of the first two let-
ters of the patient’s last name, the first two letters of the
patient’s first name, or one or two initials if no first name is
available, or when the last name is a single letter add three
letters of first name, and the patient’s birthdate.

(e) ZIP Code
Patient’s five or nine digit ZIP Code. In the case of a foreign
country, enter the first nine characters of the name.

(f) Birthdate
The patient’s date of birthin MMDDYYYY format.

(g) Sex
Patient’s sex in M/F format.

(h) Admission date
Admission date in MMDDYY format.

(i) Type of admission
This field is filled with one of the following codes:

1 Emergency
2 Urgent
3  Elective

Proposed
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4 Newborn

(j) Source of admission
This field is completed with one of the following codes:

Physician referral

Clinic referral

HMO referral

Transfer from another hospital
Transfer from a SNF

Transfer from another HCF
Emergency room

Court/law enforcement

Other

O 00 1 O i bW N~

When type of admission is a "4 newborn," enter one of the
following for source of admission:

1 Normal delivery

2 Premature delivery

3 Sick baby

4  Extramural birth

5 Multiple birth <7
(k) Patient status

Patient discharge disposition in one of the following codes:

01 Discharged home or self care
" 02 Discharged to another short-term general hospital
03 Discharged to SNF
04 Discharged to an ICF
05 Discharged to another type institution
06 Discharged to home under care of HHA
07 Left against medical advice

08 Discharged/transferred to home under care of home
IV provider

20 Expired

(1) Statement covers period
This is the beginning and ending dates for which the UB-92
covers.

(m) Revenue code
The Medicare required revenue code (as defined in the UB-92
Procedure Manual), which identifies a specific accommoda-
tion, ancillary service or billing calculation.

(n) Units of service
The Medicare required units of service (as defined in the UB-
92 Procedure Manual) which provide a quantitative measure
of services rendered by revenue category to or for the patient.
Where no units of service are required by Medicare, the units
of service may be those used by the hospital.

(0) Total charges by revenue code category
Total charges pertaining to the related revenue code.

(p) Payer identification #1
Enter the three-digit code that identifies the primary payer.
The required code options include:
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001 for Medicare

002 for Medicaid

004 for health maintenance organizations

006 for commercial insurance

008 for workers’ compensation which includes state
fund, self-insured employers, and labor and indus-
tries crime victims claims

009 for self pay

610 for health care service contractors, e.g., Blue Cross,
county medical bureaus, Washington Physicians
Service

625 for other sponsored patients, e.g., CHAMPUS,
Indian health

630 charity care, as defined in chapter 70.170 RCW

(q) Payer identification #2
Same requirements as in payer identification #1. This field
should only be completed when a secondary payer has been
identified.

(r) Principal diagnosis code
ICD-9-CM code describing the principal diagnosis (the con-
dition established after study to be chiefly responsible for
causing the admission of the patient for care).

(s) Other diagnoses codes
ICD-9-CM codes identifying up to eight additional condi-
tions that coexist at the time of admission, or develop subse-
quently, and which have an effect on the treatment received
or the length of stay).

(t) Principal procedure code
The ICD-9-CM code that identifies the principal procedure
performed during the patient admission.

(u) Other procedure codes
ICD-9-CM codes identifying up to five significant proce-
dures other than the principal procedure performed during the
admission.

(v) Attending physician identification
The UPIN number of the licensed physician who would nor-
mally be expected to certify and recertify the medical neces-
sity of the services rendered and/or who has primary respon-
sibility for the patient’s medical care and treatment. For phy-
sicians who do not have a UPIN number, the state Medicaid
number or the state license number should be used.

(w) Other physician identification

The UPIN number of the licensed physician who performed
the principal procedure. For physicians who do not have a
UPIN number, the state Medicaid number or the state license
number should be used. If no principal procedure was per-
formed, this field should be left blank.

(2) The hospital shall report all inpatients discharge data
described in WAC 246-455-020. Each patient discharge must
carry a separate, unique patient control number on a separate
UB-92 record. For example, a mother and her newborn
require separate UB-92s, each with a separate, unique patient
control number.

(8]
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AMENDATORY SECTION (Amending Order 121, filed
12/27/90, effective 1/31/91)

WAC 246-455-030 Reporting of E-Codes. Effective
with hospital patient discharges occurring on or after January
1, 1989, hospitals shall collect and report ((ap-te-twe)) one
ICD-9-CM codes identifying the external cause of injury and
poisoning (E-Codes), when applicable.

AMENDATORY SECTION (Amending WSR 94-12-090,
filed 6/1/94, effective 7/2/94)

WAC 246-455-040 Acceptable media for submission
of data. Hospitals shall submit data in the form prescribed by
the department in the CHARS Procedure Manual. A copy of
the CHARS Procedure Manual may be obtained by contact-
ing the department or on the department’s website.

AMENDATORY SECTION (Amending WSR 94-12-090,
filed 6/1/94, effective 7/2/94)

WAC 246-455-080 Confidentiality of data. The
department and any of its contractors or agents shall maintain
the confidentiality of any information which may in any man-
ner identify individual patients((=)) per RCW 70.170.090 and
federal Health Insurance Portability and Accountability Act
standards.

The following confidential data elements are not public
data: Patient control number, patient identifier, patient birth-
date, admission date, discharge day, and nine-digit ZIP Code.
The following data elements are public data: Patient’s age at
admission, discharge month and year, length of stay, and a
five-digit ZIP Code.

Records containing confidential data elements may be
disclosed for research purposes after approval from the
((human—research)) Washington state institutional review
board in accordance with RCW 42.48.020.

AMENDATORY SECTION (Amending WSR 94-12-090,
filed 6/1/94, effective 7/2/94)

WAC 246-455-100 Penalties for violation. RCW
70.170.070 describes the penalty for violation of any valid
orders, rules, regulations, and reporting requirements. The
department may grant extensions of time to file the informa-
tion((;-in-which-eases)). If such an extension is granted, fail-
ure to file the information shall not ((eonstitute)) be_consid-
ered a violation until the extension period has expired.

WSR 03-09-132
PROPOSED RULES
HORSE RACING COMMISSION
[Filed April 23, 2003, 9:19 a.m ]

Original Notice.

Preproposal statement of inquiry was filed as WSR 03-
05-067.

Title of Rule: WAC 260-24-510 Stewards.

Proposed

PROPOSED




[—]
lded
(2]
[(—J
[~
[—]
[
(-

WSR 03-09-132

Purpose: Transfer the responsibility of setting the stew-
ards period of authority from the commission to the executive
secretary.

Statutory Authority for Adoption: RCW 67.16.040.

Summary: The responsibility to assign additional
authority to the stewards is being transferred to the executive
secretary.

Reasons Supporting Proposal: Improves efficiency in
regulating horse racing.

Name of Agency Personnel Responsible for Drafting:
Robert J. Lopez, Olympia, Washington, (360) 459-6462;
Implementation and Enforcement: Robert M. Leichner,
Olympia, Washington, (360) 459-6462.

Name of Proponent: Washington Horse Racing Com-
mission, governmental.

Rule is not necessitated by federal law, federal or state
court decision.

Explanation of Rule, its Purpose, and Anticipated
Effects: The current rule anticipates the need to assign addi-
tional responsibilities to the stewards to regulate a meet when
necessary. The proposed amendment transfers these respon-
sibilities from the commission to the executive secretary.

Proposal Changes the Following Existing Rules: Trans-
fers authority to appoint stewards when necessity requires
from the commission to the executive secretary.

No small business economic impact statement has been
prepared under chapter 19.85 RCW. The changes will not
impose any costs upon businesses in the horse racing indus-
try.

RCW 34.05.328 does not apply to this rule adoption.
The rule is not subject to this section under RCW 34.05.328
(5)a).

Hearing Location: Auburn City Council Chambers, 25
West Main, Auburn, WA 98001, (253) 931-3041, on June 12,
2003, at 10:30 a.m.

Submit Written Comments to: Robert Leichner, Execu-
tive Secretary, Washington Horse Racing Commission, 6326
Martin Way, Suite 209, Olympia, WA, (360) 459-6462, fax
(360) 459-6461, by June 11, 2003.

Date of Intended Adoption: June 12, 2003.

April 22, 2003
R. M. Leichner
Executive Secretary

AMENDATORY SECTION (Amending WSR 98-01-145,
filed 12/19/97, effective 1/19/98)

WAC 260-24-510 Stewards. (1) General authority:

(a) The stewards for each meeting shall be responsible to
the commission for the conduct of the race meeting in accor-
dance with these rules;

(b) The stewards shall enforce these rules and the racing
laws of this jurisdiction;

(¢) The stewards’ authority includes supervision of all
racing officials, track management, licensed personnel, other
persons responsible for the conduct of racing, and patrons, as
necessary to insure compliance with these rules;

(d) All nominations, entries, declarations and scratches
shall be conducted under the supervision of the stewards;
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(e) The stewards shall have authority to resolve conflicts
or disputes related to racing and to discipline violators in
accordance with the provisions of these rules;

(f) The stewards shall take notice of any questionable
conduct with or without complaint thereof;

(g) The stewards have the authority to interpret the rules
and to decide all questions of racing not specifically covered
by the rules;

(h) Should any case occur which may not be covered by
these rules of racing, it shall be determined by the stewards of
the race meeting in conformity with justice and in the best
interest of racing; and the stewards of the meeting are hereby
given authority to exercise their full power, recommending to
the commission the impositions of more severe penalties, if
in their judgment the penalty should be more drastic.

(2) The stewards’ period of authority shall commence 10
days prior to the beginning, or at such other time as is neces-
sary in the opinion of the ((commission)) executive secretary,
of each meeting and shall terminate with the completion of
their business pertaining to the meeting. One of the three
stewards shall be designated as the presiding steward by the
commission.

(3) Disciplinary action:

(a) The stewards shall take notice of alleged misconduct
or rule violations and initiate investigations into such matters;

(b) The stewards shall have authority to charge any lic-
ensee with a violation of these rules, to conduct hearings and
to impose disciplinary action in accordance with these rules;

(c) The stewards may compel the attendance of wit-
nesses and the submission of documents or potential evi-
dence related to any investigation or hearing;

(d) The stewards may at any time inspect license docu-
ments, registration papers and other documents related to rac-
Ing;

(e) The stewards shall have the power to administer
oaths and examine witnesses;

(f) The stewards shall consult with the official veterinar-
ian to determine the nature and seriousness of a laboratory
finding or an alleged medication violation;

(g) The stewards may impose any of the following pen-
alties on a licensee for a violation of these rules;

(i) Issue a reprimand;

(ii) Assess a fine;

(iii) Require forfeiture or redistribution of purse or
award, when specified by applicable rules;

(iv) Place a licensee on probation;

(v) Suspend a license or racing privileges;

(vi) Revoke a license; or

(vii) Exclude from grounds under the jurisdiction of the
commission.

(h) The stewards may suspend a license for not more
than one year per violation; or they may impose a fine not to
exceed $2,500 per violation; or they may suspend and fine; or
they may order that a person be ineligible for licensing. For
violations covered by Chapter 260-70 WAC Medication, the
stewards shall follow the penalty guidelines as set forth in
WAC 260-70-690;

(i) A stewards’ ruling shall not prevent the commission
from imposing a more severe penalty;
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(j) The stewards may refer any matter to the commission
and may include recommendations for disposition. The
absence of a stewards’ referral shall not preclude commission
action in any matter;

(k) Purses, prizes, awards and trophies shall be redistrib-
uted if the stewards or commission order a change in the offi-
cial order of finish;

() All fines imposed by the stewards shall be paid to the
commission within 48 hours after the ruling is issued, unless
otherwise ordered.

(4) Protests, objections and complaints. The stewards
shall cause an investigation to be conducted and shall render
a decision in every protest, objection and complaint made to
them. They shall maintain a record of all protests, objections
and complaints. The stewards shall file daily with the com-
mission a copy of each protest, objection or complaint and
any related ruling. The stewards are vested with the power to
determine the extent of disqualification in case of fouls. They
may place the offending horse behind such horses as in their
judgment it interfered with, or they may place it last.

(5) Stewards’ presence:

(a) On each racing day at least one steward shall be on
duty at the track from 3 hours prior to first race post time. The
full board of stewards shall sit in regular session to exercise
their authority and perform the duties imposed on them by the
rules of racing;

(b) Three stewards shall be present in the stewards’ stand
during the running of each race. In case of emergency, the
stewards may, during the meeting, appoint a substitute sub-
ject to the confirmation of the commission.

(6) Order of finish for parimutuel wagering:

(a) The stewards shall determine the official order of fin-
ish for each race in accordance with these rules of racing;

(b) The decision of the stewards as to the official order of
finish, including the disqualification of a horse or horses as a
result of any event occurring during the running of the race,
shall be final for purposes of distribution of the parimutuel
wagering pool.

(7) The stewards have the authority to cancel wagering
on an individual betting interest or on an entire race and also
have the authority to cancel a parimutuel pool for a race or
races, if such action is necessary to protect the integrity of
parimutuel wagering.

(8) Records and reports:

(a) The stewards shall prepare a daily report, detailing
their actions and observations made during each day’s race
program. The report shall contain the name of the racetrack,
the date, the weather and track conditions, claims, inquiries,
objections and hearings and any unusual circumstances or
conditions. The report shall be signed by each steward and be
filed with the commission;

(b) Not later than seven days after the last day of a race
meeting, the presiding steward shall submit to the commis-
sion a written report regarding the race meeting. The report
shall contain:

(i) The stewards’ observations and comments regarding
the conduct of the race meeting, the overall conditions of the
association grounds during the race meeting; and

(ii) Any recommendations for improvement by the asso-
ciation or action by the commission.

[91]
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(9) Stewards’ list:

(a) The stewards shall maintain a stewards’ list of the
horses which are ineligible to be entered in a race because of
poor or inconsistent performance or behavior on the racetrack
that may endanger the health or safety of other participants in
racing;

(b) The stewards may place a horse on the stewards’ list
when there exists a question as to the exact identification or
ownership of said horse;

(c) A horse which has been placed on the stewards’ list
because of inconsistent performance or behavior, may be
removed from the stewards’ list when, in the opinion of the
stewards, the horse can satisfactorily perform competitively
in a race without endangering the health or safety of other
participants in racing;

(d) A horse which has been placed on the stewards’ list
because of questions as to the exact identification or owner-
ship of said horse, may be removed from the stewards’ list
when, in the opinion of the stewards, proof of exact identifi-
cation and/or ownership has been established.

(10) When the stewards feel that a rule, other than a rule
of the race, has been violated by any person, the procedure
shall be as follows:

(a) He or she shall be summoned to a hearing before the
stewards, called for that purpose;

(b) Adequate notice of said hearing shall be given to the
summoned party. The stewards’ decision as to what is ade-
quate notice shall be final;

(¢) No penalty shall be imposed until such hearing;

(d) Nonappearance of the summoned party after ade-
quate notice shall be construed as a waiver of right to hearing
before the stewards;

(e) No special announcement of the hearing or of the
alleged infraction of rules shall be made until after said hear-
ing. Immediately after a hearing, provided the matter is set-
tled, the stewards shall transmit their findings in a stewards
ruling to the commission and to the party in question. There-
after, if a penalty is imposed for the infraction of the rules but
only in the case of penalty, the commission may make a pub-
lic statement.

(11) Nothing in this rule shall prohibit the stewards from
taking necessary action to prevent or avoid the immediate
danger to the public health, safety or welfare or the integrity
of racing.

Reviser’s note: The typographical errors in the above section occurred
in the copy filed by the agency and appear in the Register pursuant to the
requirements of RCW 34.08.040.

WSR 03-09-133
PROPOSED RULES
HORSE RACING COMMISSION
[Filed April 23, 2003, 9:21 a.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 03-
05-068.

Title of Rule: WAC 260-48-890 Trifecta pools, 260-48-
900 Twin trifecta pools, and 260-48-910 Superfecta pools.

Proposed

PROPOSED
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Purpose: Allowing for more common ties in exotic
pools.

Statutory Authority for Adoption: RCW 67.16.040.

Summary: Amending exotic pools to allow for more
common ties.

Reasons Supporting Proposal: Provide greater betting
opportunities for the betting public.

Name of Agency Personnel Responsible for Drafting:
Robert J. Lopez, Olympia, Washington, (360) 459-6462;
Implementation and Enforcement: Robert M. Leichner,
Olympia, Washington, (360) 459-6462.

Name of Proponent: Washington Horse Racing Com-
mission, governmental.

Rule is not necessitated by federal law, federal or state
court decision.

Explanation of Rule, its Purpose, and Anticipated
Effects: The purpose for this rule change is to relax the cur-
rent criteria for allowing a trifecta/superfecta/twin trifecta on
races with more than one common tie.

This is being requested due to the decreasing number of
trainers forcing the larger stables to run more than one entry
in arace. This would give the public fuller fields on which to
wager.

This is being supported with the stipulations that the
stewards approve the expansion on a race-to-race basis. This
would also be done in consultation with the racing secretary
depending on the quality of horses in a particular race.

The rule explains how a trifecta/superfecta/twin trifecta
is determined and how the payoffs will be distributed in the
case of a dead-heat. In addition it states the criteria for the
number of common ties in order to allow these wagers. The
change will permit the management in consultation with the
stewards to allow trifecta/superfecta/twin trifecta with more
than one common tie in a race. This is currently allowed in
stakes races and has not been any problem to date. The effect
of the change will be more opportunity for these types of
wagers in addition to giving owners and trainers more
chances to run their horses.

Proposal Changes the Following Existing Rules: Allows
for more common ties with approval of the board of stewards
for trifecta, twin trifecta, and superfecta pools.

No small business economic impact statement has been
prepared under chapter 19.85 RCW. The changes will not
impose any costs upon businesses in the horse racing indus-

RCW 34.05.328 does not apply to this rule adoption.
The rule is not subject to this section under RCW 34.05.328
(5)a).

Hearing Location: Auburn City Council Chambers, 25
West Main, Auburn, WA 98001, on June 12, 2003, at 10:30
a.m.

Submit Written Comments to: Robert Leichner, Execu-
tive Secretary, Washington Horse Racing Commission, 6326
Martin Way, Suite 209, Olympia, WA, 98516-5578, fax
(360) 459-6461, by June 11, 2003.

Date of Intended Adoption: June 12, 2003.

April 22,2003
R. M. Leichner
Executive Secretary
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AMENDATORY SECTION (Amending WSR 98-01-148,
filed 12/19/97, effective 1/19/98)

WAC 260-48-890 Trifecta pools. (1) The trifecta
requires selection of the first three finishers, in their exact
order, for a single race.

(2) The net trifecta pool shall be distributed to winning
wagers in the following precedence, based upon the official
order of finish:

(a) As a single price pool to those whose combination
finished in correct sequence as the first three betting interests;
but if there are no such wagers, then

(b) As a single price pool to those whose combination
included, in correct sequence, the first two betting interests;
but if there are no such wagers, then ,

(¢) As a single price pool to those whose combination
correctly selected the first-place betting interest only; but if
there are no such wagers, then

(d) The entire pool shall be refunded on trifecta wagers
for that race.

(3) If less than three betting interests finish and the race
is declared official, payoffs will be made based upon the
order of finish of those betting interests completing the race.
The balance of any selection beyond the number of betting
interests completing the race shall be ignored.

(4) If there is a dead heat for first involving:

(a) Horses representing three or more betting interests,
all of the wagering combinations selecting three betting inter-
ests which correspond with any of the betting interests
involved in the dead heat shall share in a profit split.

(b) Horses representing two betting interests, both of the
wagering combinations selecting the two dead-heated betting
interests, irrespective of order, along with the third-place bet-
ting interest shall share in a profit split.

(5) If there is a dead heat for second, all of the combina-
tions correctly selecting the winner combined with any of the
betting interests involved in the dead heat for second shall
share in a profit split.

(6) If there is a dead heat for third, all wagering combi-
nations correctly selecting the first two finishers, in correct
sequence, along with any of the betting interests involved in
the dead heat for third shall share in a profit split.

(7) There shall be only one instance of two horses having
common ties in any trifecta race, ((stakes—raees—are))
except((ed)) with permission of the stewards.

AMENDATORY SECTION (Amending WSR 96-10-014,
filed 4/19/96, effective 6/11/96)

WAC 260-48-900 Twin trifecta pools. (1) The twin tri-
fecta requires selection of the first three finishers, in their
exact order, in each of two designated races. Each winning
ticket for the first twin trifecta race must be exchanged for a
free ticket on the second twin trifecta race in order to remain
eligible for the second-half twin trifecta pool. Winning first-
half wagers will receive both an exchange and a monetary
payoff. Both of the designated twin trifecta races shall be
included in only one twin trifecta pool.
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(2) Twin trifecta wagering may be conducted by Class A
and B licensees at the discretion of the commission upon
written application by an association.

(3) After wagering closes for the first-half of the twin tri-
fecta and commissions have been deducted from the pool, the
net pool shall then be divided into two separate pools: The
first-half twin trifecta pool and the second-half twin trifecta
pool. The percentage allocated to each pool must be approved
by the commission.

(4) In the first twin trifecta race only, winning wagers
shall be determined using the following precedence, based
upon the official order of finish for the first twin trifecta race:

(a) As a single price pool to those whose combination
finished in the correct sequence as the first three betting inter-
est; but if there are no such wagers, then

(b) As a single price pool to those whose combination
included, in correct sequence, the first two betting interests;
but if there are no such wagers, then

(c) As a single price pool to those whose combination
correctly selected the first-place betting interest only; but if
there are no such wagers, then

(d) The entire twin trifecta pool for that day shall be
refunded on twin trifecta wagers for that race and the second-
half shall be cancelled.

(5) If no first-half twin trifecta ticket selects the first
three finishers of that race in exact order, winning ticket hold-
ers shall not receive any exchange tickets for the second-half
twin trifecta pool. In such case, the second-half twin trifecta
pool shall be retained and added to any existing twin trifecta
carry-over pool.

(6) Winning tickets from the first-half of the twin trifecta
shall be exchanged for tickets selecting the first three finish-
ers of the second-half of the twin trifecta. The second-half
twin trifecta pool shall be distributed to winning wagers in
the following precedence, based upon the official order of
finish for the second twin trifecta race:

(a) As a single price pool, including any existing carry-
over monies, to those whose combination finished in correct
sequence as the first three betting interest; but if there are no
such tickets, then

(b) The entire second-half twin trifecta pool for that race
shall be added to any existing carry-over monies and retained
for the corresponding second-half twin trifecta pool of the
next consecutive race card.

(7) Subject to subsection 19(e) of the twin trifecta rules,
if a winning first-half twin trifecta ticket is not presented for
cashing and exchange prior to the second-half twin trifecta
race, the ticket holder may still collect the monetary value
associated with the first-half twin trifecta pool but forfeits all
rights to any distribution of the second-half twin trifecta pool.

(8) Coupled entries and mutuel fields shall be prohibited
in twin trifecta races.

(9) There shall be only one instance of two horses having
common ties through a trainer in any twin trifecta race except
with _the permission of the stewards.

(10) Should a betting interest in the first-half of the twin
trifecta be scratched, those twin trifecta wagers including the
scratched betting interest shall be refunded.

(11) Should a betting interest in the second-half of the
twin trifecta be scratched, an announcement concerning the
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scratch shall be made and a reasonable amount of time shall
be provided for exchange of tickets that include the scratched
betting interest.

(12) If there is a dead heat or multiple dead heats in
either the first- or second-half of the twin trifecta, all twin tri-
fecta wagers selecting the correct order of finish, counting a
betting interest involved in a dead heat as finishing in any
dead-heated position, shall be a winner. In the case of dead
heat occurring in:

(a) The first-half of the twin trifecta, the payoff shall be
calculated as a profit split

(b) The second-half of the twin trifecta, the payoff shall
be calculated as a single price pool.

(13) If either of the twin trifecta races are cancelled prior
to the first twin trifecta race, or the first twin trifecta race is
declared "no race,” the entire twin trifecta pool for that day
shall be refunded on twin trifecta wagers for that race and the
second-half shall be cancelled.

(14) If the second-half twin trifecta race is cancelled or
declared "no race," all exchange tickets and outstanding first-
half winning twin trifecta tickets shall be entitled to the net
twin trifecta pool for that race as a single price pool, but not
the twin trifecta carry-over. If there are no such tickets, the
net twin trifecta pool shall be distributed as described in sub-
sections (4) of the twin trifecta rules.

(15) If, due to a late scratch, the number of betting inter-
ests in the second-half of the twin trifecta is reduced to fewer
than 6, all exchange tickets and outstanding first-half winning
tickets shall be entitled to the second-half twin pool for that
race as a single price pool, but not the twin trifecta carry-
over.

(16) If it be determined by the stewards that a horse has
been prevented from racing because of the failure of the stall
door of the starting gate to open (nonstarter) in the second-
half of the twin trifecta only, there will be no refund or con-
solation payoff. The official order of finish as posted shall be
used to determine payoffs. This will not affect other pools for
this race.

(17) A written request for permission to distribute the
twin trifecta carry-over on a specific race card may be sub-
mitted to the commission. The request must contain justifica-
tion for the distribution, an explanation of the benefit to be
derived, and the intended date of race card for the distribu-
tion.

(18) Contrary to subsection (5) of the twin trifecta rules,
during a race card designated to distribute the twin trifecta
carry-over, exchange tickets will be issued for those combi-
nations selecting the greatest number of betting interests in
their correct order of finish for the first-half of the twin tri-
fecta. If there are no wagers correctly selecting the first-, sec-
ond-, and third-place finishers, in their exact order, then
exchange tickets shall be issued for combinations as
described in subsection (4) of the twin trifecta rules.

(19) Should the twin trifecta carry-over be designated for
distribution on a specified date, the following precedence will
be followed in determining winning tickets for the second-
half of the twin trifecta after completion of the first-half of
the twin trifecta:

Proposed

PROPOSED



[—]
nded
[ ]
[—]
[~
[—]
(-
[~

WSR 03-09-133

(a) As a single price pool to those whose combination
finished in correct sequence as the first three betting interests;
but if there are no such wagers, then

(b) As a single price pool to those whose combination
included, in correct sequence, the first two betting interests;
but if there are no such wagers, then

(c) As a single price pool to those whose combination
correctly selected the first-place betting interest only; but if
there are no such wagers, then

(d) As a single price pool to holders of valid exchange
tickets.

(e) As a single price pool to holders of outstanding first-
half winning tickets.

(20) The twin trifecta carry-over shall be designated for
distribution on a specified date and race card only under the
following circumstances:

(a) Upon written approval from the commission as pro-
vided in subsection (17) of the twin trifecta rules.

(b) On the closing race card of the meet or split meet.

(21) If, for any reason, the twin trifecta carry-over must
be held over to the corresponding twin trifecta pool of the
association’s subsequent meet, the carry-over shall be depos-
ited in an interest-bearing account approved by the commis-
sion. The twin trifecta carry-over plus accrued interest shall
then be added to the second-half twin trifecta pool of the
association’s following meet.

(22) If racing is cancelled prior to the first-half of the
twin trifecta on the closing race card of the meet or split meet,
the carry-over will be held over in accordance with subsec-
tion (20) of the twin trifecta rules.

(23) If racing is cancelled after the running of the first-
half but before the running of the second-half on the closing
race card of the meet or split meet, the carry-over pool will be
paid as a single price to holders of exchange tickets or out-
standing winning tickets from the first-half.

(24) Providing information to any person regarding cov-
ered combinations, amounts wagered on specific combina-
tions, number of tickets sold, or number of valid exchange
tickets is prohibited. This shall not prohibit necessary com-
munications between totalisator and parimutuel department
employees for processing of pool data.

(25) The acceptance of a twin trifecta ticket by taking an
issued ticket away from the window of the terminal from
which it was issued shall constitute an acknowledgment by
the bettor that the ticket is correct. Exchange tickets may not
be canceled and/or reissued except as provided by these rules.
The association, totalisator company, and state may not be
liable to any person for a twin trifecta ticket which is not:

(a) A winning ticket in accordance with the provisions of
this rule; or

(b) Delivered for any reason, including but not limited to
mechanical malfunction, electrical failure, machine locking,
phone line failure, or other cause.

(26) Twin trifecta tickets shall be sold and exchanged
only by the association through parimutuel machines.

(27) The twin trifecta carry-over may be capped at a des-
ignated level approved or set by the commission so that if, at
the close of any race card, the amount in the twin trifecta
carry-over equals or exceeds the designated cap, the twin tri-
fecta carry-over will be frozen until it is won or distributed
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under other provisions of this rule. After the twin trifecta
carry-over is frozen, 100 percent of the net twin trifecta pool
for each individual race shall be distributed to winners of the
first-half of the twin trifecta pool.

AMENDATORY SECTION (Amending WSR 99-06-026,
filed 2/23/99, effective 3/26/99)

WAC 260-48-910 Superfecta pools. (1) The superfecta
requires selection of the first four finishers, in their exact
order, for a single race.

(2) The net superfecta pool shall be distributed to win-
ning wagers in the following precedence, based upon the offi-
cial order of finish:

(a) As a single price pool to those whose combination
finished in correct sequence as the first four betting interests;
but if there are no such wagers, then

(b) As a single price pool to those whose combination
included, in correct sequence, the first three betting interests;
but if there are no such wagers, then

(c) As a single price pool to those whose combination
included, in correct sequence, the first two betting interests;
but if there are no such wagers, then

(d) As a single price pool to those whose combination
correctly selected the first-place betting interest only; but if
there are no such wagers, then

(e) The entire pool shall be refunded on superfecta
wagers for that race.

(3) If less than four betting interests finish and the race is
declared official, payoffs will be made based upon the order
of finish of those betting interests completing the race. The
balance of any selection beyond the number of betting inter-
ests completing the race shall be ignored.

(4) If there is a dead heat for first involving:

(a) Horses representing four or more betting interests, all
of the wagering combinations selecting four betting interests
which correspond with any of the betting interests involved
in the dead heat shall share in a profit split.

(b) Horses representing three betting interests, all of the
wagering combinations selecting the three dead-heated bet-
ting interests, irrespective of order, along with the fourth-
place betting interest shall share in a profit split.

(c) Horses representing two betting interests, both of the
wagering combinations selecting the two dead-heated betting
interests, irrespective of order, along with the third-place and
fourth-place betting interests shall share in a profit split.

(5) If there is a dead heat for second involving:

(a) Horses representing three or more betting interests,
all of the wagering combinations correctly selecting the win-
ner combined with any of the three betting interests involved
in the dead heat for second shall share in a profit split.

(b) Horses representing two betting interests, all of the
wagering combinations correctly selecting the winner, the
two dead-heated betting interests, irrespective of order, and
the fourth-place betting interest shall share in a profit split.

(6) If there is a dead heat for third, all wagering combi-
nations correctly selecting the first two finishers, in correct
sequence, along with any two of the betting interests involved
in the dead heat for third shall share in a profit split.
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(7) If there is a dead heat for fourth, all wagering combi-
nations correctly selecting the first three finishers, in correct
sequence, along with any of the betting interests involved in
the dead heat for fourth shall share in a profit split.

(8) There shall be only one instance of two horses having
common ties through a trainer in any superfecta race, ((stakes
raees-are)) except((ed)) with permission of the stewards.

WSR 03-09-134
PROPOSED RULES
HORSE RACING COMMISSION
[Filed April 23, 2003, 9:23 a.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 02-
22-025.

Title of Rule: WAC 260-72-010 Communication sys-
tems, commission approval required—Closure during racing.

Purpose: To update rules and eliminate language that is
no longer applicable to obsolete.

Statutory Authority for Adoption: RCW 67.16.040.

Summary: Repeal WAC 260-72-010.

Reasons Supporting Proposal: Removes obsolete lan-
guage.

Name of Agency Personnel Responsible for Drafting:
Robert J. Lopez, Olympia, Washington, (360) 459-6462;
Implementation and Enforcement: Robert M. Leichner,
Olympia, Washington, (360) 459-6462.

Name of Proponent: Washington Horse Racing Com-
mission, governmental.

Rule is not necessitated by federal law, federal or state
court decision.

Explanation of Rule, its Purpose, and Anticipated
Effects: Repeal WAC 260-72-010.

Proposal Changes the Following Existing Rules:

Repeals language adopted in 1961.

No small business economic impact statement has been
prepared under chapter 19.85 RCW. The changes will not
impose any costs upon businesses in the horse racing indus-
try.

RCW 34.05.328 does not apply to this rule adoption.
The rule is not subject to this section under RCW 34.05.328
5)a).

Hearing Location: Auburn City Council Chambers, 25
West Main, Auburn, WA 98001, (253) 931-3041, on June 12,
2003, at 10:30 a.m.

Submit Written Comments to: Robert Leichner, Wash-
ington Horse Racing Commission, 6326 Martin Way, Suite
209, Olympia, WA 98516-5578, fax (360) 459-6461, by June
11, 2003.

Date of Intended Adoption: June 12, 2003.

April 22, 2003
R. M. Leichner

Executive Secretary

WSR 03-09-135

REPEALER

The following section of the Washington Administrative
Code is repealed:

Communication systems,
commission approval
required—Closure during
racing.

WAC 260-72-010

WSR 03-09-135
PROPOSED RULES
BOARD OF
PILOTAGE COMMISSIONERS
[Filed April 23, 2003, 9:32 am.]

Original Notice.

Exempt from preproposal statement of inquiry under
RCW 34.05.310(4).

Title of Rule: Tariffs, and pilotage rates for the Grays
Harbor pilotage district.

Purpose: To establish a Grays Harbor pilotage district
annual tariff.

Other Identifying Information: WAC 363-116-185.

Statutory Authority for Adoption: RCW 88.16.035.

Statute Being Implemented: Chapter 88.16 RCW.

Summary: The proposed rule reflects a tariff increase in
the pension charge category only. .

Reasons Supporting Proposal: A new tariff must be set
annually. Current rates for the Grays Harbor pilotage district
expire on July 31, 2003.

Name of Agency Personnel Responsible for Drafting,
Implementation and Enforcement: Board of Pilotage Com-
missioners, 2911 2nd Avenue, Suite 100, Seattle, WA 98121,
(206) 515-3904.

Name of Proponent: Port of Grays Harbor, public.

Agency Comments or Recommendations, if any, as to
Statutory Language, Implementation, Enforcement, and Fis-
cal Matters: All requirements necessary to amend the exist-
ing Grays Harbor pilotage district tariff as set forth in chapter
53.08 RCW have been met.

Rule is not necessitated by federal law, federal or state
court decision.

Explanation of Rule, its Purpose, and Anticipated
Effects: The rule as proposed would set a new annual tariff
that would provide an increase in the pension charge cate-
gory.

The revenue would support retirement plans for Wash-
ington state-licensed pilots.

Proposal Changes the Following Existing Rules: The
proposed rule changes the existing rule in the pension charge
category by increasing the amount charged per pilotage
assignment from $140.00 to $172.00.

All other tariff charges remain the same.

The board may adopt arule that varies from the proposed
rule upon consideration of oral and written comments from
any interested party or member of the public.

No small business economic impact statement has been
prepared under chapter 19.85 RCW. The proposed rule is
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being considered in the context of the required annual setting
of rates charged for pilotage services.

No small business economic impact statement has been
prepared under chapter 19.85 RCW. The Washington State
Board of Pilotage Commissioners concludes that implemen-
tation of this new rule does not impose a more than minor
cost on businesses in the shipping industry and, therefore, a
small business economic impact statement is not required
according to RCW 19.85.030 (1)(a).

RCW 34.05.328 does not apply to this rule adoption.
The Washington State Board of Pilotage Commissioners is
not a listed agency in RCW 34.05.328 (5)(a)(i).

Hearing Location: 2911 2nd Avenue, Level B Confer-
ence Room, Seattle, WA 98121, on June 12, 2003, at 9:30
am.

Assistance for Persons with Disabilities: Contact Peggy
Larson by June 9, 2003, (206) 515-3904. '

Submit Written Comments to: Captain Harry Dudley,
Chairman, 2911 2nd Avenue, Suite 100, Seattle, WA 98121,
fax (206) 515-3969, by June 5, 2003.

Date of Intended Adoption: June 12, 2003.

April 22, 2003
Peggy Larson
Administrator

AMENDATORY SECTION (Amending WSR 02-13-076,
filed 6/17/02, effective 6/17/02)

WAC 363-116-185 Tariffs, and pilotage rates for the
Grays Harbor pilotage district. Effective 0001 hours
August 1, 2003, through 2400 hours July 31, ((2603)) 2004.

CLASSIFICATION OF PILOTAGE SERVICE RATE

Piloting of vessels in the inland waters and tributaries of
Grays Harbor:

Each vessel shall be charged according to its draft
and tonnage. The draft charges shall be $80.99 per
meter (or $24.64 per foot) and the tonnage charge
shall be $0.2583 per net registered ton. The mini-
mum net registered tonnage charge is $903.79. The
charge for an extra vessel (in case of tow) is
$516.48. '

Boarding fee:

Per each boarding/deboarding from a

boat or helicopter . ................ $389.67
Harbor shifts:

For each shift from dock to dock, dock to

anchorage, anchorage to dock, or anchor-
agetoanchorage .................. $647.88
Delaysperhour ................... $154.49
Cancellation charge (pilot only) ...... $258.22
Cancellation charge ( boat or helicopter
only) ...ttt e $774.69
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Pension charge:

Charge per pilotage assignment, includ-
ing cancellations. ................. $((340:00))

172.00
Travel allowance:

Transportation fee per assignment . ... $55.00

Pilot when traveling to an outlying port to
join a vessel or returning through an out-
lying port from a vessel which has been
piloted to sea shall be paid $903.82 for
each day or fraction thereof, and the
travel expense

incurred $903.82

Bridge transit:

Charge for each bridge transited $283.61

Additional surcharge for each bridge
transited for vessels in excess of 27.5
metersinbeam. . ..................

$785.22

Miscellaneous:

The balance of amounts due for pilotage rates not paid
within 30 days of invoice will be assessed at 1 1/2% per
month late charge.

WSR 03-09-143
PROPOSED RULES
OFFICE OF THE
INSURANCE COMMISSIONER
[Filed April 23, 2003, 10:45 a.m]

Supplemental Notice to WSR 03-03-132.

Preproposal statement of inquiry was filed as WSR 02-
15-173.

Title of Rule: WAC 284-30-390 Automobile claims,
repairs, and total loss settlements.

Purpose: Automobile total loss settlement is the single
largest source of consumer inquiries and complaints received
by the property and casualty section of the consumer advo-
cacy division. The commissioner has reviewed WAC 284~
30-390 and this proposed regulation clarifies, simplifies, and
makes this chapter more effective.

Other Identifying Information: Insurance Commissioner
Matter No. R 2002-06.

Statutory Authority for Adoption:
48.30.010.

Statute Being Implemented: RCW 48.02.060, 48.30.-
010.

Summary: WAC 284-30-390 is amended, clarified and
presented in more consumer-friendly language. The subject
is the single largest source of consumer complaints received
by the property and casualty section of the consumer advo-
cacy division.

RCW 48.02.060,
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Reasons Supporting Proposal: Automobile total loss set-
tlement is the single largest source of consumer inquiries and
complaints received by the property and casualty section of
the consumer advocacy division. Considerable time is spent
by the Office of the Insurance Commissioner (OIC) and
industry in administering the regulation. A clearer, more
understandable regulation will be better understood by con-
sumers and easier to implement.

Name of Agency Personnel Responsible for Drafting:
Jon Hedegard, P.O. Box 40255, Olympia, WA 98504-0255,
(360) 725-7039; Implementation and Enforcement: Scott
Jarvis, P.O. Box 40255, Olympia, WA 98504-0255, (360)
725-7262.

Name of Proponent: Mike Kreidler, Insurance Commis-
sioner, governmental.

Rule is not necessitated by federal law, federal or state
court decision.

Explanation of Rule, its Purpose, and Anticipated
Effects: Automobile total loss settlement is the single largest
source of consumer inquiries and complaints received by the
property and casualty section of the consumer advocacy divi-
sion. The current WAC 284-30-390 is entitled "Standards for
prompt, fair and equitable settlements applicable to automo-
bile insurance” and addresses claims handling processes, val-
uation, repair, and total losses. Considerable agency staff
time is spent working with consumer complaints through the
existing regulation. Even more time is spent by the insurers
themselves responding to the complaints whether received by
the OIC or directly from their insureds. One goal of this rule
making is to make these processes more understandable to
consumers. Consumers should have a greater awareness of
their rights and clearer expectations of what may occur in the
claims process. Another goal is to create more certainty in
the standards for compliance for the industry representatives
who administer the claims process. Another goal is a reduc-
tion in the time and cost spent by the OIC and insurer staff in
responding to consumer complaints due to the increased clar-
ity and specific changes to the rules.

A previous CR-102 was filed in this rule-making process
on January 22, 2003, and a previous public hearing held on
February 26, 2003. The commissioner received many com-
ments and suggestions. The commissioner decided that all
parties would be best served by the ability to comment on a
revised draft that incorporated many of the suggestions pro-
posed by interested parties.

Proposal Changes the Following Existing Rules: WAC
284-30-390 would be amended and new WAC 284-30-3901
through 284-30-3916 would be created.

A small business economic impact statement has been
prepared under chapter 19.85 RCW.

Small Business Economic Impact Statement

Reviser’s note: The material contained in this filing exceeded the
page-count limitations of WAC 1-21-040 for appearance in this issue of the
Register. 1t will appear in the 03-10 issue of the Register.

A copy of the statement may be obtained by writing to
Kacy Scott, P.O. Box 40255, Olympia, WA 98504-0255, e-
mail Kacys @oic.wa.gov, fax (360) 586-3109.

1971
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RCW 34.05.328 applies to this rule adoption. This pro-
posal is a significant legislative rule for the purposes of RCW
34.05.328.

Hearing Location: Insurance Commissioner’s Office,
Training Room 120, 5000 Capitol Boulevard, Tumwater,
WA, on June 10, 2003, at 2:00 p.m.

Assistance for Persons with Disabilities: Contact Lori
Villaflores by June 6, 2003, TDD (360) 664-3154 or (360)
407-0198.

Submit Written Comments to: Kacy Scott, P.O. Box
40255, Olympia, WA 98504-0255, e-mail Kacys @oic.wa.
gov, fax (360) 586-3109, by June 6, 2003.

Date of Intended Adoption: June 11, 2003.

April 23, 2003
Mike Kreidler
Insurance Commissioner

AMENDATORY SECTION (Amending Order R 87-5, filed

4/21/87)

WAC 284-30-390 ((Standﬂds—fev—psompﬁ-ﬁair—aad

aaeer)) Regulatlon gf §egtlements of insurance clalm
elatmg to zehlcles ((%W
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(98]

life-must-be-included-in-the-insurers-elaim-file:)) WAC 284-
30-390 through 284-30-3915 are the standards for prompt,
fair. and equitable settlements for insurance claims relating to
vehicles.

NEW SECTION

WAC 284-30-3901 Definitions for settlement of vehi-
cle claims. In addition to the definitions in WAC 284-30-
320, the following definitions apply to WAC 284-30-3901
through 284-30-3915.

(1) "Actual cash value” means the cost to you to replace
your vehicle with a comparable vehicle.

(2) "Comparable vehicle" means a vehicle that has been
verified by the insurer to be the same make and model, same
or newer year, similar body style, similar options and mileage
as your vehicle and in as good or better overall condition as
established by current data. To achieve comparability, any
deductions or additions for options, mileage or condition can
only be made as determined and measured within the princi-
pally garaged area.

(3) "Current data" means data no older than ninety days
from the date of loss.

(4) "Principally garaged” means the zip code where the
vehicle is normally kept.

(5) "Settlement" means when the payment is actually
made to you and/or your lien holder.

NEW SECTION

WAC 284-30-3902 When my vehicle is repairable,
what can I expect from the insurer? (1) The insurer must
provide you a copy of the itemized estimate it is using as the
basis for payment.

(2) Upon your request, the insurer must provide you
names of repair shops within your principally garaged area
that will satisfactorily complete the repairs for the estimated
cost.

(3) The insurer cannot require you to travel unreasonably
to:

(a) Inspect a replacement vehicle;

(b) Obtain a repair estimate;

(c) Have the vehicle repaired at a specific repair shop; or

(d) Obtain a temporary rental or loaner vehicle.

(4) Deductions for betterment and depreciation may be
taken only for parts normally subject to repair and replace-
ment during the useful life of the insured motor vehicle.
Deductions for betterment and depreciation are limited to the
increase in the actual cash value of the vehicle caused by the
replacement of the part, or the amount equal to the proportion
that the expired life of the part to be repaired or replaced
bears to the normal useful life of that part, whichever is less.

(5) Your insurer may elect to exercise its right, under the
terms of your insurance contract, to repair your vehicle and
designate a specific repair shop for your vehicle repairs. In
this case, the insurer shall restore your vehicle to its condition
prior to the loss at no additional cost to you other than as
stated in your policy.
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NEW SECTION

WAC 284-30-3903 Can I get my vehicle repaired at a
shop of my choice? (1) The insurer must make a good faith
effort to honor your request for repairs to be made in a spe-
cific repair shop and cannot arbitrarily deny your request.

(2) A denial of your request solely because of the repair
shop’s hourly rate is arbitrary if the rate does not result in a
higher overall cost of repairs.

(3) If the overall cost of repairs cannot be agreed upon,
the insurer will:

(a) Provide you with the name of a reputable repair shop
that can satisfactorily complete the repairs for the amount of
their estimate; and

(b) Make an appropriate notation in its claim file setting
forth the reason it has rejected your request.

(4) If you choose to take your vehicle to a repair facility
in which the overall cost for a satisfactory repair is higher
than the insurer’s estimate, you may be liable for any addi-
tional amount above their estimate.

NEW SECTION

WAC 284-30-3904 Will my insurer pursue collection
- of my deductible? (1) Yes, if the company is pursuing col-
lection of its interest, you may request they pursue collection
of your deductible for you.
(2) The insurer will inform you of its efforts relative to
collection of your deductible.

' NEW SECTION

WAC 284-30-3905 If my insurer collects my deduct-
ible back, will I recover the full amount of my deductible?
(1) At a minimum, recovery will be shared on a proportionate
basis with your insurer.

(2) No deduction for expenses can be made from the
deductible recovery unless an outside attorney is retained to
collect such recovery, and then only for the pro rata share of
the allocated loss adjustment expense.

NEW SECTION

WAC 284-30-3906 If another party is responsible for
my vehicle damage, can that party’s insurer refuse to set-
tle my vehicle damage and force me to use my own colli-
sion coverage? When liability and damages are reasonably
clear, another party’s insurer cannot recommend that you
make a claim under your own collision coverage solely to
avoid paying the claim.

NEW SECTION

WAC 284-30-3907 How can an insurer settle my
vehicle total loss claim? An insurer can adjust and settle
vehicle total losses by one of the following methods:

(1) Replacing your vehicle: An insurer can settle your
claim by offering to replace your vehicle with a comparable
vehicle that is available for inspection within a reasonable
distance from where your vehicle is principally garaged. An
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insurer must advise you by phone or in writing of their settle-
ment offer. This communication must be documented in the
claim file. If it is a phone call, the documentation must
include the date, time, and name of the person in your house-
hold they spoke with.

(2) Cash settlement: An insurer can settle your claim by
offering a cash settlement based on the actual cash value to
purchase a comparable vehicle. Only vehicles identified as
comparable may be used to arrive at the actual cash value.
You can request a copy of the "valuation report” that notes
the information used to determine the amount of the cash set-
tlement. The offer of a cash settlement must use one of the
following methods:

(a) The actual cash value of a comparable vehicle based
on current data obtained from the principally garaged area. If
a comparable vehicle cannot be found within the principally
garaged area, the search area may be expanded only in
increasing circles of twenty-five mile increments until a com-
parable vehicle is identified.

(b) Quotations for the actual cash value of a comparable
vehicle obtained from two or more licensed dealers located
within the principally garaged area. If two or more licensed
dealers cannot be found within the principally garaged area,
the search area may be expanded only in increasing circles of
twenty-five mile increments until two or more quotes for
comparable vehicles are obtained.

(c) The acmal cash value of two or more comparable
vehicles advertised for sale in the local media if the advertise-
ments are no older than ninety days. The vehicle must be
located within the principally garaged area. If two or more
comparable vehicles cannot be found within the principally
garaged area, the search area may be expanded only in
increasing circles of twenty-five mile increments until two or
more comparable vehicles are identified.

(d) Any source for determining statistically valid actual
cash values within your vehicle’s principally garaged area
that meets all of the following criteria:

(i) The source must give primary consideration to the
values of vehicles in the zip code where your vehicle was
principally garaged.

(ii) The source’s data base must produce values for at
least eighty-five percent of all makes and models for a mini-
mum of fifteen years taking into account the values of all
major options for such vehicles.

(iii) The source must produce actual cash values based
on current data available from the principally garaged area.
If comparable vehicles cannot be found within the principally
garaged area, the search area may be expanded until compa-
rable vehicles are identified to assure statistical validity.

(iv) The source must rely upon the actual cash value of
comparable vehicles that are currently available or were
available in the market place within ninety days from the date
of loss.

(v) Any adjustments for betterment or depreciation must
be in compliance with WAC 284-30-3908.

(vi) The source must provide a list of the comparable
vehicles (minimum thirty) used to determine the actual cash
value.

(e) When you and your insurer both agree, an evaluation
that varies from the methods described in (a) through (d) of
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this subsection may be used. The determination of value
must be supported by documentation. The insurer must take
reasonable steps to validate that the value so determined is
accurate and representative of what the actual cash value
would be of a comparable vehicle in the principally garaged
area.

(f) Insurers remain responsible for the accuracy of eval-
uations based on outside sources used to establish actual cash
values.

(3) Appraisal: If you and your insurer fail to agree on the
actual cash value of your vehicle and your policy has an
appraisal provision, you or your insurer may request that the
appraisal provision of your policy be used as a method to
resolve disputes concerning the actual cash value.

(4) Applicable taxes, license fees, and other fees inciden-

tal to transfer of evidence of ownership must be added to the
actual cash value.

NEW SECTION

WAC 284-30-3908 Are there factors that may reduce
my settlement? Your settlement may be reduced by one of
the following methods:

(1) Deductions are allowable for prior damage. The
amount of deduction can be no greater than the decrease in
actual cash value due to prior damage.

(2) When you retain your total loss vehicle, your insurer
may deduct the salvage value from the actual cash value,
including all applicable taxes and fees. The insurer must pro-
vide you with the name and address of a salvage dealer or dis-
mantler who will purchase the salvage for the amount
deducted with no additional charge. This option must be
available for at least thirty days after receipt of the settlement.
This option will not be available if, after settlement, the con-
dition of the salvage has been changed.

(3) Any additions or deductions from the actual cash
value must be measurable, discernible, itemized and speci-
fied as to dollar amounts.

NEW SECTION

WAC 284-30-3909 If my vehicle is determined to be
a total loss, can I keep it? (1) If your claim is being handled
by another person’s liability insurer, you may negotiate to
keep your vehicle.

(2) If your claim is being handled under your insurance
policy, it will depend on the terms and conditions in your pol-
icy.

NEW SECTION

WAC 284-30-3910 Can the insurer move my vehicle
prior to settlement of the claim? Yes, the insurer may move
your vehicle with your consent. An insurer may seek to move
your vehicle to eliminate additional storage costs. If you do
not consent to move your vehicle, you may be held liable for
those additional storage costs.

Proposed
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NEW SECTION

WAC 284-30-3911 What information must be
included in the insurer’s valuation report? The valuation
report must include:

(1) All information collected during the initial inspection
that sets forth the condition, equipment, and mileage of the
vehicle;

(2) All information that the insurer used to arrive at the
actual cash value of the vehicle;

(3) A list of the comparable vehicles used by the insurer
to arrive at the actual cash value. This list must include:

(a) The source of the information used;

(b) The date of the information;

(c) The seller’s telephone number;

(d) The asking price;

(e) The sold price, if the sold price is available and veri-
fied;

(f) The location of each vehicle at the time of the valua-
tion.

(g) When an insurer uses a source for determining statis-
tically valid actual cash values meeting the requirements of
WAC 284-30-3907 (2)(d), the list required under this section
must include a minimum of thirty comparable vehicles and
give primary consideration to vehicles in the zip code where
your vehicle was principally garaged.

Any supplemental or ancillary information must be
clearly identified with a separate heading. Any weighing of
identified vehicles to arrive at an average must be docu-
mented and explained.

NEW SECTION

WAC 284-30-3912 What if 1, as an insured, accept
the settlement based on the insurer’s valuation and can-
not find a comparable vehicle within a reasonable dis-

tance of my vehicle’s principally garaged area? (1) When

you accept the settlement, your insurer must provide you with
written notice regarding reopening of your claim file.

(2) If you notify your insurer within thirty-five days of
receipt of the settlement that you cannot purchase a compara-
ble vehicle for the settlement amount and you located, but did
not purchase a comparable vehicle in excess of the settlement
amount, the insurer must reopen your claim file and either:

(a) Locate a comparable vehicle that is currently avail-
able for the settlement amount;

(b) Pay you the difference between the settlement
amount before applicable deductions and the cost of the com-
parable vehicle or purchase the comparable vehicle for you;
or

(c) If not previously utilized, conclude the loss settle-
ment in the manner provided in the appraisal section of your
insurance policy in force at the time of the loss.

(3) Your insurer is not required to reopen your claim file
if:

. (a) At the time of settlement, you were provided written
notification of the availability and location of a specific and
comparable vehicle that could have been purchased for the
settlement amount; and
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(b) You did not purchase the vehicle within thirty-five
days of the receipt of the settlement.

NEW SECTION

WAC 284-30-3913 What must the insurer do prior to
the denial of storage and towing costs? The insurer must:

(1) Advise you by phone or in writing before they stop
payment for storage of your vehicle. This communication
must be documented in the claim file. If it is a phone call, the
documentation must include the date, time, name of the per-
son in your household they spoke with, and specifics of the
conversation;

(2) Provide reasonable time, in no event greater than five
business days, for you to remove your vehicle from storage
before stopping payment; and

(3) Pay any and all reasonable towing charges unless
otherwise provided in your policy. You may use any towing
company unless the insurer provides you with the name of a
specific towing company before your vehicle is towed.

NEW SECTION

WAC 284-30-3914 When I am dealing with someone
else’s insurer, what are my rights regarding a rental vehi-
cle? In vehicle property damage liability claims in which lia-
bility is reasonably clear, the insurer will negotiate the rea-
sonable and necessary costs in direct proportion to the extent
of its liability for the rental of another vehicle and may not
require you to rent a vehicle to actually cover these costs.

NEW SECTION

WAC 284-30-3915 What if the other person’s insurer
offers a flat rental amount per day, week, or month?
When the insurer offers a flat rental amount per day, week, or
month, they must disclose to you where you can obtain a
vehicle for the amount of its payment.

NEW SECTION

WAC 284-30-3916 In a total loss situation, what hap-
pens if I have a loan or lease on my vehicle and the out-
standing balance exceeds the actual cash value of my
vehicle? Unless you have purchased auto loan/lease gap cov-
erage, you will be responsible for the difference between the
actual cash value of your vehicle and the outstanding balance
owing to the lessor or finance company if your vehicle is a
total loss. For example, if your vehicle’s actual cash value is
$15,000 but you owe $20,000 to the lessor or finance com-
pany, you will be responsible for the extra $5,000. The

'insurer is not required to pay the difference unless you have

purchased specific coverage for it, subject to your policy’s
terms and conditions.
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PROPOSED RULES
HIGHER EDUCATION
COORDINATING BOARD
[Filed April 23, 2003, 11:41 a.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 03-
06-081.

Title of Rule: Student residency rules.

Purpose: To establish regulations for the administration
of student residency status in higher education.

Statutory Authority for Adoption: RCW 28B.15.015.

Statute Being Implemented: RCW 28B.15.013.

Summary: To clarify and strengthen rules regarding the
determination of student residency status, including:

*  General level of proof required.

*  Supporting documentation.

*  Proof of financial dependence and independence.
*  Establishment of domicile.

Reasons Supporting Proposal: To establish uniform
rules concerning residency status for tuition purposes.

Name of Agency Personnel Responsible for Drafting,
Implementation and Enforcement: Nina Oman, 917 Lak-
eridge Way, Olympia, WA 98504, (360) 753-7855.

Name of Proponent: Higher Education Coordinating
Board, public.

Rule is not necessitated by federal law, federal or state
court decision.

Explanation of Rule, its Purpose, and Anticipated
Effects: This proposal changes existing student residency
rules. Key changes include:

e Reinforcing that establishment of a domicile be for
other than educational purposes.

*  Emphasizing unchanging classification as a nonres-
ident in the absence of evidence of a sufficient quan-
tity and quality to satisfy the institution to the con-
trary.

¢ Changing wording regarding proof of financial
dependence or independence from "substantiate a
reasonable presumption” to "consider a claim."

»  Changing evidence required for consideration of a
claim of financial independence by:

o Adding "evidence of coverage for medical, life,
automobile and property insurance."

0 Requiring that a student "demonstrate by evi-
dence satisfactory to the institution that he or
she has met, through his or her income, the
expenses associated with college tuition and
living for the current calendar year and the cal-
endar year immediately prior to the year in
which application is made. Personal loans,
PLUS loans, gifts, and cash earnings shall not
be counted as income in this calculation.
Financial aid grants, scholarships, and loans
authorized by the financial aid office in the stu-
dent's name may be considered as personal
income."”

O  Making "a trust or other account available to
the student evidence of financial dependence.

Proposed
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If the account was created before the student
entered high school, there shall be a rebuttable
presumption of dependence.”

+  Changing evidence required for consideration of a
claim of financial dependence to be the same as that
required for financial independence.

o Adding certain types of documentation and clarifi-
cation as to "duration and location” of evidence
required to prove establishment of domicile.

»  Changing wording in certain sections where proof is
required; proposing:

0  That proof of student classification be "of suffi-
cient quantity and quality to satisfy the institu-
tion."

0  That proof of domicile be determined according
to the individual's "overall" situation with fac-
tors considered "for both the individual and his
or her spouse,” with "weight assigned to any
given factor depending on the ease with which
it might be established and the degree to which
it demonstrates commitment to domicile as a
matter of common sense and as part of the indi-
vidual's overall circumstances."

0  That proof of financial independence be "satis-
factory to the institution."

o Making amendments to this chapter apply prospec-
tively to the academic quarter which commences
subsequent to the adoption of the amendments.

Proposal Changes the Following Existing Rules: This
proposal clarifies and strengthens existing rules for determin-
ing residency status for tuition purposes; requiring sufficient
proof and additional documentation for residency, and
changing requirements for financial dependence and finan-
cial independence.

No small business economic impact statement has been
prepared under chapter 19.85 RCW. These rules affect edu-
cational institutions and students, not businesses.

RCW 34.05.328 does not apply to this rule adoption.
The Higher Education Coordinating Board is not one of the
listed agencies subject to this statute.

Hearing Location: Schmitz Hall, Room 228, University
of Washington, Seattle, Washington, on May 27, 2003, at 1-
4 p.m.; and at the Lighty Student Services Building, Room
405, Washington State University, Pullman, Washington, on
May 30, 2003, at 1-4 p.m.

Assistance for Persons with Disabilities: Contact Uni-
versity of Washington, Disability Services Office, ten daysin
advance, TTY (206) 543-6452, or (206) 543-6450; or contact
Susan Shaeffer, Washington State University, Disability
Resource Center, TTY (509) 335-3417, or (509) 335-1566.

Submit Written Comments to: Nina Oman, Associate
Director, Higher Education Coordinating Board, P.O. Box
43430, Olympia, WA 98504-3430, e-mail ninao @hecb.
wa.gov, fax (360) 704-6255, by May 30, 2003.

Date of Intended Adoption: June 12, 2003.

April 22,2003
Nina J. Oman

Associate Director, Policy
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AMENDATORY SECTION (Amending Order 10-82, Reso-
lution No. 83-1, filed 9/8/82)

WAC 250-18-015 Definitions. (1) The term "institu-
tion" shall mean a public university, college, or community
college within the state of Washington.

(2) The term "domicile" shall denote a person's true,
fixed, and permanent home and place of habitation for other
than educational purposes. It is the place where he or she
intends to remain, and to which he or she expects to return
when he or she leaves without intending to establish a new
domicile elsewhere.

(3) The term "reside” shall mean the maintenance and
occupancy of a primary residence in the state of Washington.

(4) The term "financially independent” shall be deter-
mined according to WAC 250-18-035.

(5) The term "dependent” shall mean a person who is not
financially independent.

(6) The term "resident” for tuition and fee purposes shall
be determined according to WAC 250-18-020.

(7) The term "nonresident" for tuition and fee purposes
shall be determined according to WAC 250-18-020.

(8) The term "recovery of fees" shall apply to the
amounts due to the institution or the student as a result of
improper classification.

(9) The term "civil service" shall mean Washington state
or federal government nonmilitary employment.

AMENDATORY SECTION (Amending WSR 98-08-004,
filed 3/18/98, effective 4/18/98)

WAC 250-18-020 Student classification. (1) For a stu-
dent to be classified as a "resident" for tuition and fee pur-
poses, he or she ((shall)) must prove by evidence of a suffi-
cient quantity and quality to satisfy the institution that he or
she:

(a)(i) (Have)) Has established a bona fide domicile in
the state of Washington primarily for purposes other than
educational for the period of one year immediately prior to
commencement of the first day of the semester or quarter for
which he or she has registered at any institution; and

(ii) ((Be)) s financially independent; or

(b) ((Be)) Is a dependent student, ((with)) one or both of
whose parents or legal guardians have maintained a bona fide
domicile in the state of Washington for at least one year
immediately prior to commencement of the semester or quar-
ter for which the student has registered at any institution((;-e£

¢e))) provided that any student who has spent at least
seventy-five percent of both his or her junior and senior years
in high school in this state, whose parents or legal guardians
have been domiciled in the state for a period of at least one
year within the five-year period before the student graduates
from high school, and who ((earelis)) has enrolled in a public
institution of higher education within six months of leaving
high school, shall be considered a resident only for as long as
the student remains continuously enrolled for three quarters
or two semesters in any calendar year; or

((¢d)Be)) (c) Is the spouse or dependent of an active duty
military person stationed in the state of Washington;
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((¢e}Be)) (d) Is a student of an out-of-state institution of
higher education who is attending a Washington state institu-
tion of higher education pursuant to a home tuition program
agreement under RCW 28B.15.725; or

((eBBe)) (e) Is a student domiciled for one year in one or
a combination of the following states: Idaho, Montana, Ore-
gon, or Washington, and ((be)) is a member of one of the fol-
lowing American Indian tribes:

(i) Colville Confederated Tribes;

(ii) Confederated Tribes of the Chehalis Reservation;

(iii) Hoh Indian Tribe;

(iv) Jamestown SKlallam Tribe;

(v) Kalispel Tribe of Indians;

(vi) Lower Elwha Klallam Tribe;

(vii) Lummi Nation;

(viii) Makah Indian Tribe;

(ix) Muckleshoot Indian Tribe;

(x) Nisqually Indian Tribe;

. (xi) Nooksack Indian Tribe;

(xii) Port Gamble SKlallam Community;

(xiii) Puyallup Tribe of Indians;

(xiv) Quileute Tribe;

(xv) Quinault Indian Nation;

(xvi) Confederated Tribes of Salish Kootenai;

(xvii) Sauk Suiattle Indian Nation;

(xviii) Shoalwater Bay Indian Tribe;

(xix) Skokomish Indian Tribe;

(xx) Snoqualmie Tribe;

(xxi) Spokane Tribe of Indians;

' (xxii) Squaxin Island Tribe;

(xxiii) Stillaguamish Tribe;

(xxiv) Suquamish Tribe of the Port Madison Reserva-
tion;

(xxv) Swinomish Indian Community;

(xxvi) Tulalip Tribes;

(xxvii) Upper Skagit Indian Tribe;

(xxviii) Yakama Indian Nation;

(xxix) Coeur d’Alene Tribe;

(xxx) Confederated Tribes of Umatilla Indian Reserva-
tion;

(xxxi) Confederated Tribes of Warm Springs;

(xxxii) Kootenai Tribe; and

(xxxiii) Nez Perce Tribe.

(2) A student shall be classified as a "nonresident” for
tuition and fee purposes if he or she does not qualify as a res-
ident student under the provisions of subsection (1) of this
section. A nonresident student shall include a student if he or
she:

(a) Will be financially dependent for the current year or
was financially dependent for the calendar year prior to the
year in which application is made and who does not have a
parent or legally appointed guardian who has maintained a
bona fide domicile in the state of Washington for one year
immediately prior to the commencement of the semester or
quarter for which the student has registered at an institution;

(b) Attends an institution with financial assistance pro-
vided by another state or governmental unit or agency thereof

'wherein residency in that state is a continuing qualification
for such financial assistance, such nonresidency continuing
for one year after the completion of the quarter or semester
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for which financial assistance is provided. Such financial
assistance relates to that which is provided by another state,
governmental unit((5})) or agency thereof for direct or indi-
rect educational purposes and does not include retirements,
pensions, or other noneducational related income. A student
loan guaranteed by another state or governmental unit or
agency thereof on the basis of eligibility as a resident of that
state is included within the term "financial assistance;"

(c) Is not a citizen of the United States of America,
unless such person holds permanent or temporary resident
immigration status, "refugee - parolee," or "conditional
entrant” status or is not otherwise permanently residing in the
United States under color of law and further meets and com-
plies with all applicable requirements of WAC 250-18-030
and 250-18-035.

(3) A person does not lose a domicile in the state of
Washington by reason of residency in any state or country
while a member of the civil or military service of this state or
of the United States, nor while engaged in the navigation of
the waters of this state or of the United States or of the high
seas if that person returns to the state of Washington within
one year of discharge from said service with the intent to be
domiciled in the state of Washington.

(4) Any resident dependent student who remains in this
state when such student’s parents or legal guardians, having
theretofore((;)) been domiciled in this state for a period of
one year immediately prior to commencement of the first day
of the semester or quarter for which the student has registered
at any institution, move from this state, shall be entitled to
continued classification as a resident student so long as such
student is continuously enrolled during the academic year.

AMENDATORY SECTION (Amending Order 2-83, Reso-
lution No. 83-65, filed 6/17/83)

WAC 250-18-025 Classification procedure. (1) After
a student has registered at any institution as a nonresident,
such student’s classification shall remain unchanged in the
absence of ((satisfaetory)) evidence of a sufficient quantity
and quality to satisfy the institution to the contrary. The pro-
vision of such evidence to the contrary may be initiated by
the student or the institution.

(2) Application for a change in classification shall be
accepted up to the thirtieth calendar day following the first
day of the instruction of the quarter or semester for which
application is made. Applications made after that date in any
quarter or semester shall be considered to have been filed as
of the first day of the subsequent quarter or semester.

(3) Any change in classification, either nonresident to
resident, or the reverse, shall be based upon written evidence
maintained in the files of the institution.

(4) Approval of an application for resident status shall be
made only after satisfaction that the requirements of domicile
and independency or dependency have been made in compli-
ance with RCW 28B.15.012 and WAC 250-18-030 and 250-
18-035. Reclassification from nonresident to resident status
preliminarily approved sixty days or more prior to the satis-
faction of a one-year durational domicile shall be supple-
mented with additional documented proof of domicile if
deemed necessary by the institution prior to final approval.
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(5) The burden of proof that a student, parent, or legally
appointed guardian has established a domicile in the state of
Washington primarily for purposes other than educational
lies with the student.

(6) For any student classified as a resident or authorized
to pay resident fees or exempted from the payment of the
nonresident differential on a basis other than an established
domicile in the state of Washington, the fee paying status of
such student shall be subject to determination each term on
the basis of chapter 28B.15 RCW.

AMENDATORY SECTION (Amending Order 2-83, Reso-
lution No. 83-65, filed 6/17/83)

WAC 250-18-030 Establishment of a domicile. The
domicile of any person shall be determined according to the
individual’s overall situation and circumstances ((rather-than

. . . ‘eile))
and is not determined on the basis of a single factor; nor is a
predetermined number of factors required. Institutions shall
require evidence of a Washington domicile that ((weuld-rea-
senably)) is of sufficient quantity and quality to negate the
existence of a domicile in a state other than Washington.

A nonresident student who is enrolled for more than six
hours per semester or quarter shall be presumed to be in the
state of Washington for primarily educational purposes. Such
period of enrollment shall not be counted toward the estab-
lishment of a bona fide domicile of one year in this state
unless such student proves that he or she has, in fact, estab-
lished a bona fide domicile in this state primarily for purposes
other than educational.

To aid the institutions in determining whether a student,
parent, legally appointed guardian, or the person having legal
custody of a student has established a bona fide domicile in
the state of Washington primarily for purposes other than
educational, the following factors are to be considered((x

Washington State Register, Issue 03-09

2y 1 . e bershipi fossional.business;
eivie-or-other-erganizations:)) for both the individual and his

or her spouse. The weight assigned to any given factor

should depend on the ease with which it might be established
and the degree to which it demonstrates commitment to
domicile as a matter of common sense and as part of the indi-
vidual’s overall circumstances.

(1) Location and duration of registration or payment of
taxes or fees on any motor vehicle, mobile home, travel
trailer, boat, or any other item of personal property owned or
used by the person;

(2) State and duration of any driver’s license for the pre-
vious one year;

(3) Location and duration of any continuous full-time
employment for the previous one year;

(4) Address and other pertinent facts listed on a true and
correct copy of federal and state income tax returns for the
calendar vear prior to the year in which application is made;

(5) Location and duration of any voter registration for
the previous one year;

(6) Location and duration of primary residence, evi-
denced by title, lease agreement, or monthly rental receipts
for the previous one year;

(7) Residence status in all secondary and post-secondary

schools attended outside the state of Washington;
(8) Location and duration of any checking accounts, sav-

ings accounts, and/or safety deposit boxes for the previous
one year.

(9) Address listed on selective service registration;,

(10) Location of membership in professional, business,

civic or other organizations;
(11) Receipt of benefits under a public assistance pro-

ams;

(12) State claimed as residence for obtaining eligibility
to hold a public office or for judicial actions;

(13) State claimed as residence for obtaining state hunt-
ing or fishing licenses:

(14) State in which a custodial parent has a child attend-

ing public schools.

AMENDATORY SECTION (Amending Order 10-82, Reso-
lution No. 83-1, filed 9/8/82)

WAC 250-18-035 Evidence of financial dependence
or independence. A person is financially independent if he
or she has not been and will not be claimed as an exemption
and has not received and will not receive significant ﬁnanci:!
assistance in (( ki
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exeepthis-erherspeuse)) any form directly or indirectly from
his or her parents, relatives, or legal guardians for the current
calendar year and for the calendar year immediately prior to
the year in which application is made.

(1) To ((substantiate)) consider a ((reasonable-presump-
tion)) claim that a person is financially independent, the insti-
tution may require such documentation as deemed necessary,
including but not limited to the following:

(a) That individual’s sworn statement.

(b) A true and correct copy of the state and federal
income tax return of the person for the calendar year immedi-
ately prior to the year in which application is made.

Should a person not have filed a state or federal income
tax return because of minimal or no taxable income, docu-
mented information concerning the receipt of such nontax-
able income may be submitted.

(c) A true and correct copy of the person’s W-2 formg
filed for the previous calendar year.

(d) Other documented financial resources((—Sueh-ether
resourees)), which may include but are not ((be)) limited
to((;)) the sale of personal or real property, inheritance, trust
funds, state or financial assistance, gifts, loans, or statement
of earnings of the spouse of a married student.

(e) A true and correct copy of the first and signature page
of the state and federal tax returns of the parents, legally
appointed guardians, or person or persons having legal cus-
tody of the student for the calendar year immediately prior to
the year in which application is made.

The extent of the disclosure required concerning the par-
ent’s or legal guardian’s state and federal tax returns shall be
limited to the listing of dependents claimed and the signature
of the taxpayer and shall not require disclosure of financial
information contained in the returns.

(f) A student whose parents are both deceased or who
has been made an official ward of the court may be required
to provide documentation attesting to the fact of such circum-
stances.

(g) Evidence of coverage for medical, life. automobile,

and property insurance.
(2) To aid institutions in determining the financial inde-

pendence of a student whose parents, legally appointed
guardian, or person having legal custody of the student do not
provide the documentation because of total separation or
other reasons from the student, documentation clearly stating
the student’s status and relationship with his or her parents or
legal guardian from a responsible third person, e.g., family
physician, lawyer, or social worker may be submitted.

(3) To be considered financially independent, a_student
must demonstrate by evidence satisfactory to_the institution
that he or she has met, through his or her income, the

expenses associated with college tuition and living for the
current calendar year and the calendar year immediately prior
to the year in which application is made. Personal loans,
PLUS loans (parent loan for undergraduate students), gifts,
and cash earnings shall not be counted as income in this cal-
culation. Financial aid grants, scholarships and loans autho-
rized by the financial aid office in the student’s name may be
considered as personal income.

[105]
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(4) A trust or other account available to the student shall
be considered evidence of financial dependence. If the

account was created before the student entered high school,
there shall be a rebuttable presumption of dependence.

(5) Information submitted by the student to the institu-
tion on the Washington financial aid form may be used to
affirm the authenticity of information submitted on an appli-
cation.

((4))) (6) In all cases, the burden of proof that a student
is financially independent lies with the student.

NEW SECTION

WAC 250-18-070 Prospective application of amend-
ments. Amendments to this chapter apply prospectively to
the academic quarter, which commences subsequent to the
adoption of the amendments.

REPEALER

The following section of the Washington Administrative
Code is repealed:

WAC 250-18-040 Evidence of financial depen-

dency.
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PROPOSED RULES
DEPARTMENT OF REVENUE
[Filed April 23, 2003, 11:44 a.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 02-
11-123.

Title of Rule: Amending WAC 458-20-209 Farming for
hire and horticultural services ((perfermed-for)) provided to

farmers and 458-20-210 Sales of tangible personal property
for farming—Sales of agricultural products by farmers; and

repealing WAC 458-20-122 Sales of feed, seed, fertilizer,
spray materials, and other tangible personal property for farm
use.

Purpose: To provide information about the tax-reporting
responsibilities of farmers, persons doing business with farm-
ers, persons providing horticultural services to farmers, and
persons engaging in farming for hire.

Statutory Authority for Adoption:
82.01.060(2), and 34.05.230.

Statute Being Implemented: Provisions of chapters
82.04 RCW (B&O tax), 82.08 RCW (sales tax), 82.12 RCW
(use tax), and 82.19 RCW (litter tax), as they relate to farmers
and persons doing business with farmers.

Summary: These rules provide tax-reporting informa-
tion for farmers, persons doing business with farmers, per-
sons providing horticultural services to farmers, and persons
engaging in farming for hire.

Reasons Supporting Proposal: These rules are being
revised to incorporate recent legislative changes, to incorpo-
rate information contained in several excise tax advisories,

RCW 82.32.300,
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and to consolidate information now provided in WAC 458-
20-122 and 458-20-210 into a single rule (WAC 458-20-
210).

Name of Agency Personnel Responsible for Drafting:
Mark Mullin, 1025 Union Avenue S .E., Suite #400, Olympia,
WA, (360) 570-6112; Implementation: Alan R. Lynn, 1025
Union Avenue S.E., #400, Olympia, WA, (360) 570-6125;
and Enforcement: Russell Brubaker, 1025 Union Avenue
S.E., Suite #400, Olympia, WA, (360) 570-6131.

Name of Proponent: Department of Revenue, govern-
mental.

Rule is not necessitated by federal law, federal or state
court decision.

Explanation of Rule, its Purpose, and Anticipated
Effects: WAC 458-20-122 (Rule 122), 458-20-209 (Rule
209), and 458-20-210 (Rule 210) provide tax-reporting infor-
mation for farmers, persons doing business with farmers, per-
sons providing horticultural services to farmers, and persons
engaging in farming for hire. Rule 122 explains the applica-
tion of business and occupation (B&O) tax, retail sales, and
use taxes to the sale and/or use of feed, seed, fertilizer, spray
materials, and other tangible personal property for farm use.
Rule 209 explains the application of B&O, retail sales, and
use taxes to persons engaging in the business of farming for
hire and persons who provide horticultural services to farm-
ers. Rule 210 explains the B&O and retail sales tax applica-
tions to sales of agricultural products by farmers.

The Department of Revenue (department) is proposing
to incorporate the information provided in Rule 122 into Rule
210 and, as a result, Rule 122 would be repealed. Consolidat-
ing these two rules will provide the information to the public
and department staff in a more efficient and user-friendly
manner. The department is also proposing to incorporate
information contained in several excise tax advisories into
Rule 210. As a result, those advisories would be cancelled.
Lastly, the department is proposing to incorporate a number
of recent legislative changes affecting farmers and persons
making sales to farmers into Rules 209 and 210. These
changes include those provided in:

e Chapter 118, Laws of 2001, modifying the defini-
tions of "farmer” and "agricultural product” and
extending the wholesaling B&O tax exemption pro-
vided by RCW 82.04.330 to farmers who grow,
raise, or produce agricultural products owned by
others (such as custom feed operations);

«  Chapter 17, Laws of 2001 2nd sp.s., providing retail
sales and use tax exemptions for certain animal
pharmaceuticals;

e Chapter 25, Laws of 2001 2nd sp.s., providing a spe-
cial B&O tax rate for persons engaging in the busi-
ness of manufacturing dairy products and to persons
who sell manufactured dairy products to purchasers
who transport the goods out-of-state in the ordinary
course of business, and providing sales and use tax
exemptions for chicken bedding materials and pro-
pane or natural gas used exclusively to heat struc-
tures used exclusively to house chickens; and

o Chapter 18, Laws of 2001 2nd sp.s., providing a
sales and use tax exemption for dairy nutrient man-
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agement equipment and facilities used exclusively
to maintain a dairy management plan.

Proposal Changes the Following Existing Rules: This
proposal amends WAC 458-20-209 and 458-20-210 and
repeals WAC 458-20-122 as explained above.

No small business economic impact statement has been
prepared under chapter 19.85 RCW. These rules do not
impose any performance requirement or duty upon any busi-
ness that results in additional business costs that is not
already imposed by statute.

RCW 34.05.328 does not apply to this rule adoption.
These rules are interpretive rules as defined in RCW 34.05.-
328.

Hearing Location: Capital Plaza Building, 4th Floor,
Large Conference Room, 1025 Union Avenue S.E., Olympia,
WA, on Tuesday, May 27, 2003, at 9:30 a.m.

Assistance for Persons with Disabilities: Contact Sandy
Davis no later than ten days before the hearing date, TTY 1-
800-451-7985 or (360) 570-6175.

Submit Written Comments to: Mark Mullin, Depart-
ment of Revenue, P.O. Box 47467, Olympia, WA 98504-
7467, fax (360) 664-0693, e-mail MarkM @dor.wa.gov, by
May 27, 2003.

Date of Intended Adoption: June 7, 2003.

April 23,2003

Alan R. Lynn

Rules Coordinator

Legislation and Policy Division

AMENDATORY SECTION (Amending WSR 94-07-050,

filed 3/10/94, effective 4/10/94)

WAC 458-20-209 Farming for hire and horticultural
services ((performed-for)) provided to farmers. (1) Intro-
duction. ((This-section-provides-tax-reperting-information
for-persons-performing-herticultural-services-for-farmers-
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PROPOSED

explains the application of business and occupation (B&O),

retail sales, and use taxes to persons engaging in the business
of farming for hire and persons who provide horticultural ser-

vices to farmers. Persons providing horticultural services to
persons other than farmers should refer to WAC 458-20-226
for tax reporting information. Farmers and persons making

sales to farmers may also want to refer to the following rules:
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(a) WAC 458-20-210 (Sales of tangible personal grop-.

erty for farming—Sales of agricultura] products by farmers);

Washington State Register, Issue 03-09

also sells tangible personal property for a separate charge, the
charge made for the tangible personal property is subject to

(b) WAC 458-20-222 (Veterinarians);

(c) WAC 458-20-239 (Sales to nonresidents of farm
machinery or implements, and related services); and

(d) WAC 458-20-262 (Retail sales and use tax exemp-
tions for agricultural employee housing).

(2) Who is a farmer? A "farmer" is any person engaged
in_the business of growing, raising, or producing, upon the
person's own lands or upon the lands in which the person has
a present right of possession, any agricultural product to be
sold. A "farmer" does not include a person growing, raising,

or producing agricultural products for the person's own con-
sumption; a person selling any animal or substance obtained

therefrom in connection with the person's business of operat-

either the wholesaling or retailing B&O tax depending on the
nature of the sale. (See subsection (6) of this rule.) Persons
selling tangible personal property to farmers should refer to
WAC 458-20-210 to determine whether the wholesaling or

retailing B&O tax applies. and under what circumstances
retail sales tax must be collected.

(a) Examples. The following examples identify a num-

ber of facts and then state a conclusion. These examples
should be used onlv as a_general guide. The tax results of

other situations must be determined after a review of all of
the facts and circumstances.

(i) X-Spraying is hired by farmers to apply fertilizer to
their crops. The sales invoices provided to the farmers by X-

ing a stockyard, slaughterhouse, or packing house; or a per-

son in respect to the business of taking, cultivating, or raising
timber. RCW 82.04.213 and chapter 118, L.aws of 2001.

(3) What is an agricultural product? An "agricultural
product” is any product of plant cultivation or animal hus-
bandry including, but not limited to: A product of horticul-
ture, grain cultivation, vermiculture, viticulture, or aquacul-
ture as defined in RCW 15.85.020; plantation Christmas
trees: short-rotation hardwoods as defined in RCW 84.33.035
(as of July 22, 2001); turf; or any animal. including, but not

limited to, an animal that is a private sector cultured aquatic
product as defined in RCW 15.85.020, a bird. an insect. or the

Spraying reflects a lump sum amount with no segregation of
charges for the fertilizer and the application. When reporting

its tax liability, X-Spraying should report the total charge
under the service and other activities B&O tax classification.
In addition, X-Spraying is subject to retail sales or use tax on
the purchase or use of the fertilizer. (See subsection (6)(a) of
this rule for more information about the taxability of pur-
chases at retail by persons in the business of farming for hire
or providing horticultural services to farmers.)

(i) ABC Aviation Co. (ABC) is hired by farmers to
spray pesticides on their crops. ABC segregates the charge
for the pesticides and the charge for the application on its

substances obtained from such animals. An "agricultural

product” does not include animals defined as pet animals
under RCW 16.70.020. RCW 82.04.213 and chapter 118,

sales invoices. When reporting its tax liability, ABC should
report the charge for the pesticide application under the ser-
vice and other activities B&O tax classification. The charge

Laws of 2001.

(4) What are horticultural services provided to farm-
ers? "Horticultural services provided to farmers" are activi-

ties related to the cultivation of plants, including vegetables,
fruits, grains, field crops, ornamental floriculture, and nurs-

ery products. These activities include, but are not limited to:
Soil preparation of land currently being used to raise plant

crops, such as plowing, weed control, or stump removal
before planting; cultivation activities such as planting, thin-
ning, weeding. pruning, or spraying; and harvesting activities
such as threshing grain or legumes, mowing and baling hay,
or picking fruit,

For example, XYZ Bulldozing Co. (XYZ) is hired to
remove trees and stumps from a farmer's existing orchards in

preparation for replanting. XYZ is providing a horticultural
service to a farmer. However, if XYZ is hired to remove trees

from a farmer's existing orchards in preparation for a housing
development, XYZ is not providing a horticultural service to
a farmer but is performing a land clearing activity subject to
both retailing B&O and retail sales taxes. (Refer to WAC
458-20-172 for tax-reporting information regarding the clear-
ing of land.)

(5) Tax treatment of income received from farming
for hire and/or performing horticultural services for

farmers. Persons engaging in the business of farming for
hire or providing horticultural services to farmers are gener-
ally subiject to the service and other activities B&O tax upon

the gross income of the business. If a person engaging in
farming for hire or providing horticultural services to farmers

Proposed

for the sale of the spray materials is subject to the wholesal-

ing B&O tax. provided ABC obtains a resale certificate from
the farmers. (Refer to WAC 458-20-102 for information

about resale certificates.) The purchases of pesticides by
ABC are for resale and not subject to retail sales tax. (See
subsection (6)(b) of this rule for more information about pur-
chases for resale by persons in the business of farming for
hire or providing horticultural services to farmers.)

(b) What are the tax consequences for farmers who
assist other farmers on an occasional basis? A farmer may
occasionally assist another farmer in planting or harvesting a
crop. In such cases, the farmer is not considered to be engag-
ing in the business of farming for hire. However, persons
who advertise or otherwise hold themselves out to the public
as being available to perform farming for hire are considered
to be engaging in the business of farming for hire, irrespec-
tive of the amount of business conducted or whether the per-
son does some farming on his or her own land.

(1) Example. The following example identifies a num-
ber of facts and then states a conclusion. This example
should be used only as a general guide. The tax results of
other situations must be determined after a review of all of
the facts and circumstances.

JD is a wheat farmer who owns a combine that he gener-
ally uses only for harvesting his own wheat crops. JD does
not hold himself out as being in the business of farming for
hire. Occasionally a neighbor's combine will break down,

and JD uses his combine to assist the neighbor in completing
the neighbor's wheat harvest. While JD does receive pay-
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ment for providing occasional assistance to his_neighbors, AMENDATORY SECTION (Amending WSR 94-07-048,
this income is not subject to B&O tax. JD is not considered filed 3/10/94, effective 4/10/94)

tob ing_in t| i farmi ire. .
tobe engaging in the business of farming for hire. WAC 458-20-210 Sales of tangible personal property
(ii) What should I do if I cannot determine whether I . .
— - - - for farming—Sales of agricultural products by farmers.
am engaging in the business of farming for hire? In cases . . . . .
. . : (1) Introduction. ((Fhisseetion-explainsthe B&O-andretail
where doubt exists in determining whether or not a person is .. .
engaged in the business of farming for hire, all relevant infor- P g I 7
mation should be submitted in writing to the department for a )
specific ruling. Inquiries, with all pertinent facts, should be
addressed to:
Taxpayer Information and Education
Department of Revenue
P.O. Box 47478
Olympia, WA 98504-7478

In addition, inquiries may be faxed to the department at
360-486-2159.

(6) Taxability of property used in the business of
farming for hire or providing horticultural services to
farmers. Persons taxable under the service and other activi-
ties B&O tax classification are consumers of anything they
use in performing their services. RCW 82.04.190. If the

seller does not collect retail sales tax on a retail sale, the
buver is required to pay the retail sales tax (commonly
referred to as "deferred sales tax") or use tax directly to the
department, unless specifically exempt by law. The "Com-
bined Excise Tax Return” does not have a separate line for
reporting deferred sales tax. Consequently, deferred sales tax
liability should be reported on the use tax line of the buyer’s
Combined Excise Tax Return. If a deferred sales tax or use
tax_liability is incurred by a farmer who is not required to
obtain a tax registration endorsement from the department
(see WAC 458-20-101), the farmer must report the tax on a
"Consumer Use Tax Return” and remit the appropriate tax to
the department. The tax return and payment are due on_or
before the twenty-fifth day of the month following the end of
the month in which the tax accrued. Refer to WAC 458-20-
178 for detailed information regarding use tax.

The Consumer Use Tax Return can be obtained by call-
ing the department’s telephone information center at 1-800-
647-7706. The return may also be obtained from the depart-
ment’s website at: http://dor.wa.gov.

(a) Purchases at retail. Purchases of machinery,
machinery parts and repair, tools, and cleaning materials by
persons in the business of farming for hire or providing horti-

cultural services to farmers are subject to retail sales tax
unless specifically exempt. In addition, purchases by such
persons of supplies like fertilizers, spray materials, and baler
twine or wire are subject to sales tax if not resold separate and
apart from the services performed.

(b) Purchases for resale. If a person engaging in the
business of farming for hire or providing horticultural ser-
vices to farmers also sells tangible personal property for a
separate and distinct charge, the purchase of such tangible

personal property by that person is a purchase for resale, pro-
vided the buyer gives the seller a properly completed resale
certificate and the property is not put to any intervening use.
(Refer to WAC 458-20-102 for information about resale cer-

tificates.)

PROPOSED
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respeetively-)) This rule explains the application of business
and occupation (B&O), retail sales, and use taxes to the sale
and/or use of feed. seed, fertilizer, spray materials, and other
tangible personal property for farming. This rule also
explains the application of B&O, retail sales. and litter taxes
to the sale of agricultural products by farmers. Farmers
should refer to WAC 458-20-101 to determine whether they
must obtain a tax registration endorsement or a temporary
registration certificate from the department of revenue

(department).

Farmers and persons making sales to farmers may also
want to refer to the following rules for additional informa-

tion:

(a) WAC 458-20-209 (Farming for hire and horticultural

services provided to farmers);
(b) WAC 458-20-222 (Veterinarians); ‘
(c) WAC 458-20-239 (Sales to nonresidents of farm

machinery or implements, and related services); and
(d) WAC 458-20-262 (Retail sales and use tax exemp-

tions for agricultural employee housing).

(2) Who is a farmer? A "farmer” is any person engaged

in the business of growing, raising, or producing, upon the
person’s own lands or upon the lands in which the person has

a present right of possession, any agricultural product to be
sold. A "farmer" does not include a person growing, raising,
or producing agricultural products for the person’s own con-
sumption; a person selling any animal or substance obtained
therefrom in connection with the person’s business of operat-
ing a stockyard, slaughterhouse. or packing house: or a per-
son in respect to the business of taking. cultivating, or raising
timber. RCW 82.04.213 and chapter 118, Laws of 2001.

(3) What is an agricultural product? An "agricultural

product” is any product of plant cultivation or animal hus-
bandry including, but not limited to: A product of horticul-
ture, grain cultivation, vermiculture, viticulture, or aquacul-

ture as defined in RCW 15.85.020; plantation Christmas
trees: short-rotation hardwoods as defined in RCW 84.33.035
(as of July 22, 2001); turf; or any animal, including, but not
limited to. an animal that is a private sector cultured aquatic
product as defined in RCW 15.85.020. a bird, an insect. or the
substances obtained from such animals. An "agricultural
product” does not include animals defined under RCW ‘
16.70.020 as "pet animals.” RCW 82.04.213 and chapter
118, Laws of 2001.

Proposed [110]
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(4) Sales to farmers. Persons making sales of tangible

personal property to farmers are generally subject to whole-
saling or retailing B&O tax, as the case may be, on the gross

proceeds of sales. Sales of some services performed for
farmers, such as installing or repairing tangible personal
property, are retail sales and subject to retailing B&O tax on
the gross proceeds of such sales. Persons making retail sales
must collect retail sales tax from the buyer, unless the sale is
specifically exempt by law. Readers should refer to subsec-
tion (6) of this rule for information about specific sales tax
exemptions available for sales to farmers.

(a) Documenting wholesale sales. A seller must obtain

a resale certificate from the buyer to document the wholesale
nature of any transaction. (Refer to WAC 458-20-102 for

detailed information about resale certificates.)
(b) Buyer’s responsibility when the seller does not col-

Ject retail sales tax on a retail sale._If the seller does not col-
lect retail sales tax on a retail sale, the buyer must pay the
retail sales tax (commonly referred to as "deferred sales tax")
or use tax directly to the department, unless the sale is specif-
ically exempt by law. The "Combined Excise Tax Return”

WSR 03-09-146

similar substances. Food additives that are given for their
beneficial growth or weight effects are "feed.”

Hormones or similar products that do not make a direct
nutritional or energy contribution to the body are not "feed,”
nor are products used as medicines.

(ii) What is seed? "Seed" is the propagative portions of
plants commonly used for seeding or planting whether true
seed, bulbs, plants, seed-like fruits, seedlings, or tubers.

(iii) What is fertilizer? "Fertilizer" is any substance
containing one or more recognized plant nutrients and is used
for its plant nutrient content and/or is designated for use in
promoting plant growth. "Fertilizer" includes limes, gypsum,
and manipulated animal and vegetable manures. There is no
requirement that fertilizers be applied directly to the soil.

(iv) What are spray materials? "Spray materials” are
any substance or mixture of substances in liquid, powder,
granular, dry flowable. or gaseous form, which is intended to
prevent, destroy, control, repel. or mitigate any insect, rodent,
nematode, mollusk, fungus. weed, and any other form of
plant or animal life normally considered to be a pest. The

term includes treated materials, such as grains, that are

does not have a separate line for reporting deferred sales tax.
Consequently. deferred sales tax liability should be reported

on the use tax line of the buyer’s Combined Excise Tax

Return. If a deferred sales tax or use tax liability is incurred
by a farmer who is not required to obtain a tax registration
endorsement from the department (see WAC 458-20-101),
the farmer must report the tax on a_"Consumer Use Tax

intended to destroy. control, or repel such pests. "Spray

materials" also include substances that act as plant regulators,
defoliants, desiccants, or spray adjuvants.

(v) Examples. The following examples identify a num-
ber of facts and then state a conclusion. These examples

should be used only as a general guide. The tax results of
other situations must be determined after a review of all of

Return” and remit the appropriate tax to the department. The
tax return and payment are due on or before the twenty-fifth

dav of the month following the end of the month in which the -

tax accrued. Refer to WAC 458-20-178 for detailed informa-

tion regarding use tax.
The Consumer Use Tax Return can be obtained by call-
ing the department’s telephone information center at 1-800-

647-7706. The return may also be obtained from the depart-
ment’s website at: _http://dor.wa.gov.

(c) Feed, seed, seedlings, fertilizer, spray materials,
and agents for enhanced pollination. Sales to farmers of
feed, seed, seedlings, fertilizer, spray materials. and agents
for enhanced pollination, including insects such as bees, to be
used for the purpose of producing an agricultural product,
whether for wholesale or retail sale, are wholesale sales.

However, when these items are sold to consumers for

purposes other than producing agricultural products for sale,
the sales are retail sales. For example, sales of feed to riding
clubs, racetrack operators., boarders, or similar persons who
do not resell the feed at a specific charge are retail sales.
Sales of feed for feeding pets or work animals, or for raising
animals for the purpose of producing agricultural products

for personal consumption are also retail sales. Sales of seed,
fertilizer, and spray materials for use on lawns and gardens,

or for any other personal use, are likewise retail sales.

(i) What is feed? "Feed" is any substance used as food
to sustain or improve animals, birds, fish, or insects, includ-
ing whole and processed grains or mixtures thereof, hay and
forages or meals made therefrom, mill feeds and feeding con-

centrates, stock salt, hay salt, bone meal, fish meal, cod liver
oil, double purpose limestone grit, oyster shell, and other

[111]

the facts and circumstances.
(A) Sue grows vegetables for retail sale at a local market.

Sue purchases fertilizers and spray materials that she applies
to the vegetable plants. She also purchases feed for poultry
that she raises to produce eggs for her personal consumption.

Because the vegetables are an agricultural product produced
for sale, retail sales tax does not apply to Sue’s purchases of
fertilizers and spray materials, provided she gives the seller a
resale certificate. Retail sales tax does apply to her purchases
of poultry feed, as the poultry are raised to produce eggs for
Sue’s personal consumption.

(B) WG Vineyards (WG) grows grapes that it uses to
manufacture wine for sale. WG purchases pesticides and fer-
tilizers that are applied to its vineyards. WG may purchase
these pesticides and fertilizers at wholesale, provided WG

gives the seller a resale certificate.
{C) Seed Co. contracts with farmers to raise seed. Seed

Co. provides the seed and agrees to purchase the crop if it

meets specified standards. The contracts provide that owner-
ship of the crop is retained by Seed Co., and the risk of crop

loss is borne by the farmers. The farmers are obligated to pay
for the seed whether or not the crop meets the specified stan-

dard. The transfer of the possession of the seed to the farmers
is a wholesale sale, provided Seed Co. obtains a resale certif-
icate from the farmers.

(d)_Chemical sprays or washes. Sales of chemical
sprays or washes, whether sold to farmers or other persons,
for the purpose of post-harvest treatment of fruit for the pre-
vention of scald, fungus, mold, or decay are wholesale sales.

(e) Farming equipment. Sales to farmers of farming
equipment_such as machinery, machinery parts and repair,

Proposed
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tools, and cleaning materials are retail sales and subject to

Washington State Register, Issue 03-09

as "bin rentals"). The packer delivers the bins to the grower,

retailing B&O and retail sales taxes, unless specifically
exempt by law. Refer to subsections (4)(i) and (6) of this rule

who fills them with fruit for eventual storage in the packer’s
warehouse. Charges by fruit packers to farmers for such bin

for information about sales tax exemptions available to farm-
ers.

() Packing materials and containers. Sales of packing
materials and containers, or tangible personal property that
will become part of a container, to a farmer who will sell the
property to be contained therein are wholesale sales. provided
the packing materials and containers are not put to interven-
ing use by the farmer. Thus, sales to farmers of binder twine
for binding bales of hay that will be sold or wrappers for fruit

and vegetables to be sold are subject to wholesaling B&O
tax. However, sales of packing materials and containers to a

farmer who will use the items as a consumer are retail sales

and subject to retailing B&O and retail sales taxes. Thus,

sales of binder twine to a farmer for binding bales of hay that
will be used to feed the farmer’s livestock are retail sales.

(g) Purchases for dual purposes. A buyer normally

rentals do not constitute the rental of tangible personal prop-
erty to the farmer where the bins are under the control of the

packer for use in the receiving, sorting, inspecting, and stor-
ing of fruit. These charges are income to the packer related to

the receipt or storage of fruit. The packer, as the consumer of
the bins, is subject to retail sales or use tax on the purchase or
use of the bins. (Information regarding the taxability of fruit

packing is contained in WAC 458-20-214.)

(i) Machinery and equipment used directly in a man-
ufacturing operation. Machinery and equipment used
directly in a manufacturing operation by a manufacturer or
processor for hire is exempt from sales or use tax provided
that all requirements for the exemption are met. RCW
82.08.02565 and 82.12.02565. This exemption is commonly
referred to as the M&E exemption. Farmers who use agricul-
tural products that they have grown, raised, or produced as

engaged in both consuming and reselling certain types of tan-

gible personal property and not able to determine at the time

ingredients in a manufacturing process may be entitled to the
M&E exemption on the acquisition of machinery and equip-

of purchase whether the particular property purchased will be
consumed or resold must purchase according to the general

ment used directly in their manufacturing operation. Refer to
WAC 458-20-13601 for detailed information regarding the

nature of his or her business. RCW 82.08.130. If the buyer

M&E exemption.

principally consumes the articles in question, the buyer
should not give a resale certificate for any part of the pur-

See subsection (5)(b) of this rule for an example illustrat-

ing a farmer using agricultural products that the farmer has

chase. If the buyver principally resells the articles, the buyer
may issue a resale certificate for the entire purchase. For the
purposes of this subsection, the term "principally” means
greater than fifty percent.

If a buyer makes a purchase for dual purposes and does
not give a resale certificate for any of the purchase and there-
after resells some of the articles purchased, the buyer may
claim a "taxable amount for tax paid at source” deduction.
Refer to WAC 458-20-102 for additional information regard-
ing purchases for dual purposes and the "taxable amount for

tax paid at source” deduction.

(i)_Potential deferred sales tax liability. If the buyer
oives a resale certificate for all purchases and thereafter con-
sumes some of the articles purchased, the buyer is liable for
deferred sales tax and must remit the tax directly to the
department. Refer to subsection (4)(b) of this rule and WAC
458-20-102 for more information regarding deferred sales
tax.

(ii) Example. A farmer purchases binder twine for bind-

ing bales of hay. Some of the hay will be sold and some will

grown as an ingredient in a manufacturing process.

(5) Sales by farmers. Farmers are not subject to B&O
tax on wholesale sales of agricultural products. RCW
82.04.330. Farmers who manufacture products using agri-
cultural products that they have grown, raised, or produced
should refer to subsection (5)(b) of this rule for tax-reporting
information.

Farmers are subject to retailing B&O tax on retail sales
of agricultural products and retailing or wholesaling B&O tax
on sales of nonagricultural products, as the case may be,
unless specifically exempt by law. Also, B&O tax applies to
sales of agricultural products that the seller has not grown,
raised, or produced upon the seller’s own land or upon land in
which the seller has a present right of possession, whether
these products are sold at wholesale or retail. Likewise, B&O
tax applies to sales of animals or substances derived from ani-
mals in_connection with the business of operating a stock-
vard, slaughterhouse. or packing house. Farmers may be eli-

gible to claim a small business B&O tax credit if the amount
of B&O tax liability in a reporting period is under a certain

be used to feed the farmer’s livestock. More than fifty percent

amount. For detailed information about this credit, refer to

of the binder twine is used for binding bales of hay that will

WAC 458-20-104.

be sold. Because the farmer principally uses the binder twine
for binding bales of hay that will be sold, the farmer may
issue a resale certificate to the seller for the entire purchase.
The farmer is liable for deferred sales tax on the binder twine
used for binding bales of hay that are used to feed the farmer’s
livestock and must remit the tax directly to the department.

(h) "Fruit bin rentals" by fruit packers. Fruit packers

often itemize their charges to farmers for various services

(a) Litter tax. The gross proceeds of sales of certain

products, including food for human or pet consumption, are
subject to litter tax. RCW 82.19.020. Litter tax does not

apply to sales of agricultural products that are exempt from
B&O tax under RCW 82.04.330. RCW 82.19.050 and chap-
ter 118, Laws of 2001. Thus, farmers are not subject to litter
tax on wholesale sales of agricultural products but are liable
for litter tax on the gross proceeds of retail sales of agricul-

related to the packing and storage of fruit. An example is a

charge for the bins which the packer uses in the receiving,

tural products that constitute food for human or pet consump-
tion. Also, farmers that manufacture products for use and

sorting, inspecting, and storing of fruit (commonly referred to

Proposed

consumption within this_state (e.g., a farmer who produces
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wine from grapes that the farmer has grown) may be liable
for litter tax measured by the value of the products manufac-

tured, For detailed information about the litter tax, refer to
chapter 82.19 RCW and WAC 458-20-243.

For example, RD Orchards (RD ows_apples at its
orchards. Most apples are sold at wholesale, but RD operates
a seasonal roadside fruit stand from which it makes retail
sales of apples. The wholesale sales of apples are exempt
from both B&O and litter taxes. The retail sales of apples are
subject to retailing B&O and litter taxes but are exempt from
sales tax because the apples are sold as a food product for
human consumption. (See subsection (6)(d) of this rule for
information about the retail sales tax exemption applicable to
sales of food products for human consumption.)

(b) Farmers using agricultural products in a manu-
facturing process. The B&O tax exemption provided by
RCW 82.04.330 does not apply to any person selling manu-
factured substances or articles. Thus, farmers who manufac-
ture products using agricultural products that they have
erown, raised, or produced are subject to manufacturing
B&O tax on the value of products manufactured. Farmers
who sell their manufactured products at retail or wholesale in
the state of Washington are also generally subject to the

retailing or wholesaling B&O tax, as the case may be. In
such cases, a multiple activities tax credit (MATC) may be

available. For detailed information regarding the manufac-
turing B&O tax and the MATC, refer to WAC 458-20-136

and 458-20-19301, respectively.

For example, WG Vineyards (WG) produces wine from
erapes that it grows in its vineyards located within this state.
WG makes wholesale sales of its wine to customers both
within and outside of this state. WG is subject to manufactur-
ing B&O tax on the value of the wine it produces. WG is also
subject to wholesaling B&O tax on wholesale sales of wine

delivered to buyers within this state, and WG is entitled to a
multiple activities tax credit. In addition, WG is subject to

litter tax on the value of wine sold within this state. (See sub-

section (5)(a) of this rule for information on the litter tax.)

(i) Special B&O tax rate for manufacturing fresh
fruits and vegetables. A special lower B&O tax rate is pro-
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other persons manufacturing qualifying dairy products
should report their manufacturing activity under the manu-
facturing dairy products B&O tax classification. This special
rate does not apply, however, when dairy products are used
merely as an ingredient or component of a manufactured

product that is not a dairy product (e.g., milk-based soups or
pizza).
The special B&O tax rate provided by RCW 82.04.260

also applies to persons selling manufactured dairy products to
purchasers who transport the goods outside of this state in the

ordinary course of business. Unlike the special B&O tax rate
for certain wholesale sales of fresh fruits or vegetables (see
subsection (SX(b)(i) of this rule), the special B&O tax rate for
sales of qualifying dairy products does not require that the
sales be made by the person who manufactured the dairy
products nor that they be sales at wholesale.

(c) Raising cattle for wholesale sale. Persons who raise

cattle for wholesale sale are exempt from B&O tax under
RCW 82.04.330 provided that the cattle are held for at least

sixty days prior to the sale. Persons who purchase and hold

cattle for fewer than sixty days before reselling the cattle are
not considered to be engaging in the normal activities of

growing, raising, or producing livestock for sale.

For example, a_feedlot operation purchases cattle and
feeds them unti] they attain a good market condition. The
cattle are then sold at wholesale. The feedlot operator is
exempt from B&O tax on wholesale sales of cattle if the cat-
tle are held for at least sixty days while they are prepared for
market. However, the feedlot operator is subject to wholesal-
ing B&O tax on wholesale sales of cattle held for fewer than
sixty days prior to the sale.

(d) B&O tax exempiions available to farmers. In

addition to the exemption for wholesale sales of agricultural

products, there are several other B&O tax exemptions avail-

able to farmers which are discussed in this subsection.

(i) Growing, raising, or producing agricultural prod-

ucts owned bv other persoms. RCW 82.04.330 exempts
amounts received by a farmer for growing, raising, or produc-
ing agricultural products owned by others. such as custom
feed operations.

vided by RCW 82.04.260 to persons manufacturing fresh
fruits or vegetables by canning, preserving, freezing, process-
ing, or dehydrating. Thus, farmers and other persons manu-
facturing fresh fruits and vegetables using these processes

should report their manufacturing activity under the manu-
facturing fresh fruits and vegetables B&O tax classification.

For example, a farmer is engaged in the business of rais-
ing cattle owned by others (commonly referred to as "custom
feeding™). After the cattle attain a good market condition, the

owner then sells them. Amounts received by the farmer for
custom feeding are exempt from B&O tax under RCW
82.04.330, provided that the cattle are held by the farmer for

Wholesale sales of fresh fruits or vegetables canned. pre-
served, frozen, processed, or dehydrated by the seller and

sold to purchasers who transport the goods out of this state in
the ordinary course of business are also subject to the lower
B&O tax rate provided by RCW 82.04.260.

(ii)_Special B&O tax rate for manufacturing dairy

products. Effective September 20, 2001, a special lower
B&O tax rate is provided by RCW 82.04.260 to persons man-

ufacturing dairy products that. as of that date. are identified in
91 CFR. chapter 1, parts 131, 133, and 135. These products
include milk, buttermilk, cream, yogurt, cheese, and ice
cream. and also include by-products from the manufacturing
of dairy products such as whey and casein. Thus, farmers and
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at least sixty days. Farmers are not considered to be engaging

in the activity of raising cattle for sale unless the cattle are
held for at least sixty days while the cattle are prepared for
market. (See subsection (5)(c) of this rule.)

(ii) Sales of hatching eges or poultry, RCW 82.04.410
exempts amounts received for the sale of hatching eggs or
poultry by farmers producing hatching eggs or poultry, when
these agricultural products are for use in the production for
sale of poultry or poultry products.

(iii) Processed hops shipped outside Washington for
first use. RCW 82.04.337 exempts amounts received by hop
growers or dealers for hops shipped outside the state of
Washington for first use, if those hops have been processed

Proposed
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into extract, pellets, or powder in this state. However, the
processor or warehouser of such products is not exempt on
amounts charged for processing or warehousing such prod-
ucts.

(e) B&O tax credit to encourage alternatives to field
burning. Persons who qualify for a sales or use tax exemp-
tion under RCW 82.08.840 or 82.12.840 (machinery, equip-
ment, or structures that reduce emissions from field burning)
also gualify for a B&O tax credit. RCW 82.04.4459. The
amount of the credit is equal to fifty percent of the amount of
costs expended for constructing structures or acquiring

machinery and equipment for which an exemption was taken
under RCW 82.08.840 or 82.12.840. (See subsection (6)(1)

of this rule for information about the sales and use tax exemp-
tions provided by RCW 82.08.840 and 82.12.840.) No appli-
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food. For detailed information about food products that qual-
ify for this exemption, refer to WAC 458-20-244.

(e) Auction sales of farm property. Retail sales and
use taxes do not apply to tangible personal property, includ-
ing household goods, which have been used in conducting a
farm activity, if the property was purchased from a farmer at
an auction sale held or conducted by an auctioneer upon a
farm. RCW 82.08.0257 and 82.12.0258.

(f) Poultry. Poultry used in the production for sale of
poultry or poultry products is exempt from retail sales and
use taxes. RCW 82.08.0267 and 82.12.0262.

For example. a poultry hatchery produces poultry from
eggs. The resulting poultry are sold to egg producers. These

sales are exempt from retail sales taxes under RCW 82.08.-
0267. (They are also exempt from B&O tax. See subsection

cation is necessary for the credit. Persons taking the credit
must keep records necessary for the department to verify eli-

gibility for the credit. This credit is subject to the following
limitations:
(i) No credit may be taken in_excess of the amount of

~ B&O tax that would otherwise be due;

(ii) Credit may not be carried over to subsequent calen-
dar years;
(iii) The credit must be claimed by the due date of the

last tax return for the calendar year in which the payment is
made;

(iv) Any unused credit expires;

(v) Refunds will not be given in place of credits;

(vi) The credit may not be claimed for expenditures that
occurred before March 22, 2000; and

(vii) The credit expires on January 1, 2006.

(6) Retail sales and use tax exemptions. This subsec-
tion provides information about a number of retail sales tax
and corresponding use tax exemptions available to farmers
and persons buying tangible personal property at retail from

farmers. Some exemptions require the buyver to provide the

seller with an exemption certificate. Readers should refer to
subsection (7) of this rule for additional information regard-

ing exemption certificates.

This subsection contains a number of examples which
illustrate these exemptions. The examples identify a number

of facts and then state a conclusion. The examples should be

used only as a general guide. The tax results of other situa-
tions must be determined after a review of all of the facts and

circumstances.
(a) Pollen. Pollen is exempt from retail sales and use
taxes. RCW 82.08.0277 and 82.12.0273.

(b) Semen. Semen used in the artificial insemination of

livestock is exempt from retail sales and use taxes. RCW
82.08.0272 and 82.12.0267.

(c) Feed for livestock at public livestock markets,

Feed to be consumed by livestock at a public livestock mar-

(5)(d)(ii) of this rule.)

(g) Leases of irrigation equipment. Retail sales and
use taxes do not apply to the lease or use of irrigation equip-
ment, but only if:

(i) The lessor purchased the irrigation equipment for the
purpose of irrigating land controlled by the lessor;

(ii) The lessor has paid retail sales or use tax upon the
irrigation equipment;

(iii)_The irrigation equipment is attached to_the land in
whole or in part; and

(iv) The irrigation equipment is leased to the lessee as an
incidental part of the lease of the underlying land and is used
solely on such land. RCW 82.08.0288 and 82.12.0283.

(h) Beef and dairy cattle. Beef and dairy cattle to be
used by a farmer in producing an agricultural product are
exempt from retail sales and use taxes. RCW 82.08.0259 and

For example, John operates a farm where he raises beef
and dairy cattle for sale. He also raises other livestock for
sale including hogs. sheep, and goats. All of John’s sales of
dairy and beef cattle for use on a farm are exempt from retail
sales tax. However, John must collect retail sales tax on all
retail sales of sheep, goats, and hogs unless the sales qualify
for either the food products exemption described in subsec-
tion (6)(d) of this rule, or the exemption for sales of livestock
for breeding purposes which is described immediately below.

(i) Livestock for breeding purposes. The sale or use of
livestock, as defined in RCW 16.36.005, for breeding pur-

poses where the animals are registered in a nationally recog-
nized breed association is exempt from retail sales and use
taxes. RCW 82.08.0259 and 82.12.0261. This exemption is
available only when the buyer provides the seller with an
exemption certificate in a form and manner prescribed by the

department.
For example, ABC Farms raises and sells quarter horses

registered in the American Quarter Horse Association
(AQHA). Quarter horses are generally recognized as a defi-
nite breed of horse, and the AQHA is a nationally recognized

ket is exempt from retail sales and use taxes. RCW 82.08.-
0296 and 82.12.0296.

(d) Food products. Food products for human consump-
tion are exempt from retail sales and use taxes. RCW
82.08.0293 and 82.12.0293. This exemption also applies to
the sale and/or use of livestock for personal consumption as

Proposed

breed association. Therefore, ABC Farms is not required to
collect sales tax on retail sales of quarter horses for breeding
purposes. provided it receives a completed exemption certif-
icate from the buyer.

(j) Bedding materials for chickens. Retail sales and
use taxes do not apply to materials used by farmers to accu-
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mulate and facilitate the removal of chicken manure provided
that the farmer is raising chickens that are sold as agricultural

products. RCW 82.08.920 and 82.12.920. The exemption
became effective September 20, 2001, and is available only
when the buyer provides the seller with an exemption certifi-
cate in a form and manner prescribed by the department.

(i) What are bedding materials? "Bedding materials”
are wood shavings, straw, sawdust, shredded paper. and other

similar materials.
(ii) Example. Farmer raises chickens for use in produc-

ing eggs for sale. When the chickens are no longer useful for
producing eggs. Farmer sells the chickens to food processors
for soup and stew meat. Farmer purchases bedding materials
used to accumulate and facilitate the removal of chicken
manure. The purchases of bedding materials by Farmer are
exempt from retail sales tax. The law merely requires that the
chickens be sold as agricultural products. It is immaterial
that Farmer primarily raises the chickens to produce eggs.
(k) Propane or natural gas used to heat structures
housing chickens. Retail sales and use taxes do not apply to

propane or natural gas used by farmers to heat structures used
to house chickens. The propane or natural gas must be used

exclusively to heat the structures, and the structures must be

used exclusively to house chickens that are sold as agricul-
tural products, RCW 82.08.910 and 82.12.910. The exemp-

tion became effective September 20, 2001, and is available
only when the buyer provides the seller with an exemption
certificate in a form and manner prescribed by the depart-
ment.

(i) What are "structures"? "Structures" are barns,
sheds. and other similar buildings in which chickens are
housed.

(ii) Example. Farmer purchases natural gas that is used
to heat structures housing chickens. The natural gas is used

exclusively to heat the structures, and the structures are used

WSR 03-09-146

ingredient or component of eligible structures or eligible

machinery and equipment, if all of the requirements for the

exemption listed below in this subsection are met. RCW
82.08.840. The use tax exemption applies to the use of

machinery and equipment, and of tangible personal property

that becomes an ingredient or component of eligible machin-

ery and equipment, if all of the requirements for the exemp-
tion listed below in this subsection are met. RCW 82.12.840.

These exemptions_are available beginning March 22,
2000, and expire January 1, 2006. Persons taking an exemp:

tion must keep records necessary for the department to veri

eligibility for the exemption. Persons who have taken an
exemption and then discover that they do not meet the
requirements for the exemption are subjectto a deferred sales
tax or use tax liability. (For additional information about
deferred sales tax and use tax, refer to subsection (4)(b) of
this rule.)

(i) Majority use_ requirement. To qualify for an
exemption, the machinery, equipment, or structure must be
used more than half (50%) of the time:

(A) For gathering, densifying, processing, handling,

storing, transporting, or incorporating straw or straw-based
products that results in a reduction in field burning of cereal

orains and field and turf grass grown for seed; or
(B) To decrease air emissions resulting from field burn-
ing of cereal grains and field and turf grass grown for seed.
(ii) Exemption certificates. For the sales tax exemp-

tion, the buver must provide the seller with an exemption cer-
tificate in a form and manner prescribed by the department.

(iii) Examples. The following examples illustrate this
exemption:
(A) Farmer cultivates turf grass. Farmer purchases spray

equipment. As an alternative to field burning, the fields in

which the spray equipment is used must be sprayed five times
instead of twice. The use of the spray equipment meets the

exclusively to house chickens. The chickens are used to pro-

duce eggs. When the chickens are no longer useful for pro-
ducing eggs. Farmer sells the chickens to food processors for
soup and stew meat. The purchase of natural gas by Farmer
is exempt from retail sales tax. The law merely requires that
the chickens be sold as agricultural products. It is immaterial
that Farmer primarily houses these chickens to produce eggs.

(iii) Example. Farmer purchases natural gas that is used
to heat structures used_in the incubation of chicken eggs and
structures used for washing, packing. and storing eggs. The

natural gas used to heat these structures is not exempt from

requirement that the equipment be used more than half of the
time to decrease air emissions resulting from field burning;
therefore. the purchase of the spray equipment is exempt.
(B) Farmer, who performs custom baling, purchases a
new baler for use in baling hay and straw. The purchase of
the baler is exempt if it will be used more than half of the time
to bale straw, which results in a reduction in field burning.
(C) Farmer purchases a new combine for use in harvest-
ing wheat. In addition to cutting the stalks, separating the

kernels from the chaff, and unloading the kernels, the com-
bine also chops the residual chaff before discharging it onto

retail sales tax because the structures are not used exclusively

to house chickens that are sold as agricultural products.
(1) Machinery, equipment, and structures used to
reduce emissions from field burning. RCW 82.08.840 and

82.12.840 provide a sales and use tax exemption for certain
property used to reduce field burning of cereal grains and
field and turf grass grown for seed. or to reduce air emissions

resulting from such field burning. The retail sales tax exemp-
tion applies to sales of machinery and equipment, and to ser-

vices rendered in respect to constructing structures, install-

the field. While the need for field burning may decrease
because the smaller residue more readily decomposes. the

purchase of the combine does not qualify for the exemption.

The combine is not used more than half of the time to
decrease air emissions from field burning.

(m) Dairy nutrient management equipment and facil-
ities. Sales to, or use by, eligible persons of tangible personal

property that becomes an_ingredient or component of dairy
nutrient management equipment and facilities is exempt from

retail sales and use taxes. Also, sales to eligible persons of

ing, constructing, repairing, cleaning, decorating, altering, or
improving of structures or eligible machinery and equipment,
and to sales of tangible personal property that becomes an
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services rendered in respect to operating, repairing. cleaning,
altering, or improving dairy nutrient management equipment
and facilities are exempt from retail sales tax. RCW 82.08.-
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890 and 82.12.890. These exemptions became effective July

Washington State Register, Issue 03-09

salves that are not listed in either the FDA’s Green Book of

13, 2001, and apply to sales made, or tangible personal prop-
erty used, after the dairy nutrient management plan is certi-
fied under chapter 90.64 RCW.

(1) These exemptions are available only if all of the fol-
lowing requirements are met:

(A) The equipment and facilities must be used exclu-
sively for activities necessary to maintain a dairy nutrient
management plan as required under chapter 90.64 RCW and

(B) The buyer provides the seller with an exemption cer-
tificate in a form and manner prescribed by the department
which must be retained in the seller’s files. The department
will provide an exemption certificate to an eligible person
upon application. A sample letter for use in applying for an
exemption certificate can be obtained from the department as
provided in subsection (7) of this rule.

(ii) For purposes of this exemption, the following defini-
tions apply:

(A) "Eligible person" means a_person licensed to pro-
duce milk under chapter 15.36 RCW who has a certified
dairy nutrient management plan by December 31, 2003, as
required by chapter 90.64 RCW.

(B) "Dairy nutrient management equipment and facili-
ties" means machinery, equipment, and structures used
exclusively in the handling and treatment of dairy manure,
such as aerators, agitators, alley scrapers, augers, dams, gut-
ter cleaners, loaders, lagoons, pipes, pumps, separators, and
tanks. The term also includes tangible personal property that
becomes an ingredient or component of the equipment and
facilities. including repair and replacement parts.

(n) Animal pharmaceuticals. Certain animal pharma-
ceuticals are exempt from retail sales and use taxes when sold
to, or used by, farmers or veterinarians. RCW 82.08.880 and
82.12.880._To qualify for the exemption, the animal pharma-

ceutical must be administered to an animal that is raised by a
farmer for the purpose of producing an agricultural product

for sale. Also, the animal pharmaceutical must be approved
by the United States Department of Agriculture (USDA) or

the United States Food and Drug Administration (FDA).

This exemption became effective August 1. 2001, and is
available only when the buyer provides the seller with an
exemption certificate in a form and manner prescribed by the
department.

(i) What is a "veterinarian"? A "veterinarian" means
a person who is licensed to practice veterinary medicine, sur-
gery, or dentistry under chapter 18.92 RCW.

(ii) How can I determine whether the FDA or USDA
has approved an animal pharmaceutical? The FDA and
USDA have an established approval process set forth in fed-

eral regulations. The FDA maintains a list of all approved
animal pharmaceuticals called the "Green Book." The USDA

maintains a list of approved biotechnology products called

the "Veterinary Biologics Product Catalogue." Pharmaceuti-
cals that are not on either of these lists have not been

approved and are not eligible for the exemption.

(iii) Example. Dairy Farmer purchases sterilizing
agents. The sterilizing agents are applied to the equipment
and facilities where Dairy Farmer’s cows are milked. Dairy

Farmer also purchases teat dips, antiseptic udder washes, and

Proposed

approved animal pharmaceuticals or the USDA’s Veterinary
Biologics Product Catalogue of approved biotechnology
products. The purchases of sterilizing agents are not exempt
as animal pharmaceuticals because the sterilizing agents are
not administered to animals. The teat dips, antiseptic udder

washes, and salves are likewise not exempt because they
have not been approved by the FDA or USDA. This is the
case even if these products are approved by the United States

Environmental Protection Agency or any other governmental

agency.
iv) What type of animal must the pharmaceutical be

administered to? As noted above, the exemption is limited
to the sale and/or use of animal pharmaceuticals administered
to an animal that is raised by a farmer for the purpose of pro-
ducing an agricultural product for sale. The conditions under
which a farmer may purchase tax-exempt animal pharmaceu-
ticals are similar to those under which a farmer may purchase
feed at wholesale. Both types of purchases require that the
particular product be sold to a farmer (or a veterinarian in the
case of animal pharmaceuticals), and that the product be
given or administered to an animal raised by a farmer for the
purpose of producing an agricultural product for sale.

(v) Examples of animals raised for the purpose of
producing agricultural products for sale. The animal
pharmaceutical exemption is available in the following non-
exclusive list of examples because the animals are being
raised for the purpose of producing an agricultural product
for sale, presuming all other requirements for the exemption

are met:
(A) Horses, cattle, or other livestock raised by a farmer
for sale;

(B) Cattle raised by a farmer for the purpose of slaugh-
tering, if the resulting products are sold;
(C) Milk cows raised and/or used by a dairy farmer for

the purpose of producing milk for sale;

(D) Horses raised by a.farmer for the purpose of produc-
ing foals for sale;

(E) Sheep raised by a farmer for the purpose of produc-

ing wool for sale; and

(F) "Private sector cultured aquatic products" as defined
by RCW 15.85.020 (e.g.. salmon, catfish, and mussels) raised
by an aquatic farmer for the purpose of sale.

(vi) Examples of animals that are not raised for the
purpose of producing agricultural products for sale. The
animal pharmaceutical exemption is not available in the fol-
lowing nonexclusive list of examples because the animals are
not being raised for the purpose of producing an agricultural
product for sale:

(A) Cattle raised for the purpose of slaughtering if the
resulting products are not produced for sale;

(B) Sheep and other livestock raised as pets;

(C) Dogs or cats, whether raised as pets or for sale. Dogs
and cats are pet animals; therefore, they are not considered to
be agricultural products. {See subsection (3) of this rule); and

(D) Horses raised for the purpose of racing. showing,
riding, and jumping. However, if at some time in the future
the horses are no longer raised for racing, showing, riding, or

jumping and are instead being raised by a farmer for the pur-
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pose of producing foals for sale, the exemption will apply if
all other requirements for the exemption are met.

(vii) Do products that are used to administer animal
pharmaceuticals qualify for the exemption? Sales of prod-
ucts that are used to administer animal pharmaceuticals (e.g.,
syringes) do not qualify for the exemption, even if they are
later used to administer a tax-exempt animal pharmaceutical.
However, sales of tax-exempt animal pharmaceuticals con-

tained in a product used to administer the animal pharmaceu-
tical (e.g., a dose of a tax-exempt pharmaceutical contained
in a syringe or cotton applicator) do qualify for the exemp-
tion.

(7) Sales tax exemption certificates. As indicated in
subsection (6) of this rule, certain sales of tangible personal

property and retail services either to or by farmers are exempt
from retail sales tax. Except as provided below. for those
exemptions that require the buyer to provide the seller with
an exemption certificate at the time of sale, farmers may use
the department’s "Farmers’ Retail Sales Tax Exemption Cer-
tificate” or another certificate with substantially the same

information as it relates to the claimed exemption. Sellers
must retain a copy of the exemption certificate in their files.
Without proper documentation, sellers are liable for payment
of the retail sales tax on sales claimed as exempt.

The Farmers’ Retail Sales Tax Exemption Certificate
cannot be used for the dairy nutrient management exemption
discussed in_subsection (6)(m) of this rule. However, as
noted above, the department will provide eligible persons,
upon application, with an exemption certificate for this
exemption. The Farmers’Retail Sales Tax Exemption Certif-
icate and a sample letter for use in applying for the Dairy
Nutrient Management Exemption Certificate can be obtained

by calling the department’s taxpayer information center at 1-
800-647-7706. These documents can also be downloaded

from the department’s website at http://dor.wa.gov/.

WSR 03-09-147
PROPOSED RULES
DEPARTMENT OF REVENUE
[Filed April 23, 2003, 11:44 a.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 03-
01-109.

Title of Rule: The proposed new rule is WAC 458-17-
101 Assessment and taxation of ships and vessels.

This proposal would repeal four existing rules: WAC
458-17-105 Ships and vessels—Definitions, 458-17-110
Ships and vessels—Subject to property taxation, 458-17-115
Ships and vessels—Listing, and 458-17-120 Ships and ves-
sels-—Apportionment of value.

Purpose: The proposed rule explains the application of
the state property tax on commercial ships and vessels. It
describes the ship or vessel owner's obligations, the methods
of determining tax liability, and the requirements for exemp-
tion from or apportionment of the tax.

Statutory Authority for Adoption:
84.08.070, and 82.01.060(2).

RCW 84.08.005,
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Statute Being Implemented: RCW 82.49.020, 84.04.-
080, 84.36.015, 84.36.079, 84.36.080, 84.36.090, 84.36.100,
84.40.036, 84.40.065, and 84.56.440.

Summary: The department proposes to repeal four exist-
ing rules and replace them with a single rule comprehen-
sively addressing application of the state property tax on
commercial ships and vessels. The new rule updates the lan-
guage and information provided in the current rules, incorpo-
rates additional explanation and examples, and corrects a
misstatement of law regarding vessel eligibility for appor-
tionment.

Reasons Supporting Proposal: To update the language
and content of the current rules and to make the rule conform
with statutory provisions.

Name of Agency Personnel Responsible for Drafting:
Gilbert Brewer, 1025 Union Avenue S.E., Suite #400, Olym-
pia, WA, (360) 570-6133; Implementation and Enforcement:
Ron Yamamoto, 2735 Harrison N.W., Building 4, Olympia,
WA, (360) 753-2871.

Name of Proponent: Department of Revenue, govern-
mental.

Rule is not necessitated by federal law, federal or state
court decision.

Explanation of Rule, its Purpose, and Anticipated
Effects: The proposed rule replaces four rules and updates
the information found in these rules. The new rule will con-
solidate the information currently contained in the four sepa-
rate rules into a single comprehensive rule describing appli-
cation of the state property tax to commercial ships and ves-
sels.

The proposed rule informs taxpayers and department
personnel about the state property tax levied on commercial
ships and vessels. The proposed rule explains which ships
and vessels are subject to property taxation and which are
exempt. It describes the obligations of a ship or vessel owner
and when a ship or vessel qualifies for apportionment of its
value. Finally, the proposed rule incorporates examples to
clarify its application to specific fact situations.

The proposed rule updates the information provided in
the present rules and changes terms to achieve consistency
with standard property tax terminology. The proposed rule
also corrects a misstatement of law currently found in WAC
458-17-120. That rule states that a vessel that does not meet
the statutory definition of an "apportionable vessel" found in
RCW 84.40.036 may, nonetheless, still have its value appor-
tioned - this statement is incorrect. The proposed rule limits
the availability of apportionment to vessels that meet the stat-
utory standard.

Proposal Changes the Following Existing Rules: This
proposal would repeal WAC 458-17-105 Ships and vessels—
Definitions, 458-17-110 Ships and vessels—Subject to prop-
erty taxation, 458-17-115 Ships and vessels—Listing, and
458-17-120 Ships and vessels—Apportionment of value.

No small business economic impact statement has been
prepared under chapter 19.85 RCW. A small business eco-
nomic impact statement is not required because the rule does
not impose any requirements or burdens upon small business
that are not already required by statute.

RCW 34.05.328 does not apply to this rule adoption.
This is an interpretive rule as defined in RCW 34.05.328.

Proposed

PROPOSED
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Hearing Location: Capital Plaza Building, 4th Floor,
Large Conference Room, 1025 Union Avenue S.E., Olympia,
WA, on June 10, 2003, at 9:30 a.m.

Assistance for Persons with Disabilities: Contact Sandy
Davis, no later than ten days before the hearing date, TTY 1-
800-451-7985 or (360) 570-6175.

Submit Written Comments to: Gilbert Brewer, Depart-
ment of Revenue, P.O. Box 47467, Olympia, WA 98504-
7467, fax (360) 664-0693, e-mail gilb@dor.wa.gov, by June
10, 2003.

Date of Intended Adoption: June 20, 2003.

April 22, 2003

AlanR. Lynn

Rules Coordinator

Legislation and Policy Division

NEW SECTION

WAC 458-17-101 Assessment and taxation of ships
and vessels. (1) Introduction. This rule explains the appli-
cation of the personal property tax to ships and vessels. Ships
and vessels that are not subject to the excise tax imposed by
chapter 82.49 RCW are either subject to the state property tax
levy or are completely exempt from both the property tax and
the excise tax. This rule covers only those ships and vessels
subject to the property tax. See chapter 308-93 WAC for
information regarding ships and vessels subject to the excise
tax, which is administered by the department of licensing.

(2) Which ships and vessels are subject to property
taxation? Under RCW 84.36.080, a ship or vessel is subject
to the state portion of the property tax if the ship or vessel is:

(a) Used exclusively for commercial fishing purposes; or

(b) Primarily engaged in commerce and has or is
required to have a valid marine document as a vessel of the
United States.

Accordingly, such a ship or vessel is subject to assess-
ment by the department of revenue for that portion of the
property tax levied by the state for state purposes.

(3) Which ships and vessels are exempt from prop-
erty taxation? The following are exempt from all property
taxation, including the state levy:

(a) A ship or vessel listed in the state or federal register
of historical places (see RCW 84.36.080);

(b) A ship or vessel with an assessed value of less than
five hundred dollars (see RCW 84.36.015); and

(c) A ship or vessel that is not within the scope of subsec-
tion (2) of this rule (see RCW 84.36.090).

(4) What are a ship or vessel owner’s obligations?
Under RCW 84.40.065, every individual, corporation, part-
nership, trust, and estate must list with the department of rev-
enue any ship or vessel subject to that person’s ownership,
possession or control and subject to property taxation under
RCW 84.36.080. This listing is subject to the same require-
ments, penalties, and liens provided in chapters 84.40 and
84.60 RCW for all other personal property.

The listed owner of a ship or vessel as of January 1st of
the assessment year is responsible for payment of the prop-
erty tax for that vessel in the following year. A ship or vessel
is subject to property taxation even if it is temporarily not
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within the limits of the state on January 1st of the year in
which the vessel is to be assessed. If ownership of a taxable
ship or vessel is transferred after January 1st, the listed owner
as of January 1st remains liable for payment of the full
amount of tax payable in the following year. The full year’s
property tax may be abated only if the ship or vessel is dam-
aged or destroyed and qualifies for a reduction in value under
RCW 84.70.010.

For example, Seller A sells a taxable charter boat to
Buyer B on August 14,2002. Because Seller A was the listed
owner as of January 1, 2002, Seller A is responsible for the
entire year’s property tax for the 2002 assessment year. That
tax is due by April 30, 2003. Buyer B will be the listed owner
for 2003 and responsible for the property tax for assessment
year 2003, which is due by April 30, 2004.

(5) What happens if my ship or vessel is out of the
state or being repaired during part of the year? A quali-
fying ship or vessel, referred to as an "apportionable vessel,”
may have its assessed value reduced to reflect certain circum-
stances. A reduction in assessed value also reduces the
amount of tax due.

(a) What is an "apportionable vessel''? Under RCW
84.40.036, an "apportionable vessel" is a ship or vessel that
is:

(i) Engaged in interstate commerce, meaning the trans-
porting of persons or property from one state or territory of
the United States to another;

(ii) Engaged in foreign commerce, meaning the trans-
porting of persons or property between a state or territory of
the United States and a foreign country; or

(iii) Engaged exclusively in fishing, tendering, harvest-
ing and/or processing seafood products on the high seas or
waters under the jurisdiction of other states.

(b) How is value apportioned? An apportionable ves-
sel has its value apportioned as provided in this subsection.

(i) The value is apportioned based on the number of days
or fractions of days that the vessel was within the limits of the
state during the calendar year preceding the calendar year in
which the vessel is assessed. No value is apportioned to this
state unless the vessel is within the limits of the state for more
than one hundred twenty days. Days during which a ship or
vessel leaves the limits of the state only while navigating the
high seas in order to travel between points in this state are
considered as days within this state. A ship or vessel that
does not qualify as an apportionable vessel under subsection
(5)(a) of this rule may not have its value apportioned, regard-
less of the number of days the ship or vessel is within or out-
side the limits of the state.

(A) A "fraction of a day" means more than sixteen hours
in a calendar day.

(B) The "limits of the state" means the boundaries of the
state of Washington abutting Canada, Oregon, and Idaho and
three miles to the west of Washington’s coast line.

(i1) Time during which an apportionable vessel is in the
state exclusively for one or more of the following purposes is
not considered as time within the limits of the state, if the
length of time is reasonable to:

(A) Undergo maintenance, repair or alteration;



Washington State Register, Issue 03-09

(B) Take on or discharge cargo, passengers or supplies;
or

(C) Serve as a tug for a vessel under (A) or (B) of this

subsection (5)(b)(ii).
A "reasonable length of time" includes a reasonable length of
travel time to enter and leave the limits of the state exclu-
sively for one of the purposes listed in (A) through (C) above.
A ship or vessel engaging in any activity or use not described
in (A) through (C) above, or merely being moored, is not con-
sidered to be within the state exclusively for the purposes
described in this subsection.

(c) Examples. The following examples illustrate the
application of the apportionment rules. These examples
should be used only as a general guide. The tax results of
- other situations must be determined after a review of all facts
and circumstances.

(i) Barge A loads cargo in Washington Port Z in eastern
Washington. Loaded, Barge A embarks down the Columbia
River to Vancouver, Washington and discharges its cargo.
This activity does not qualify Barge A as an apportionable
vessel because Barge A did not engage in interstate or foreign
commerce. The barge would qualify as an apportionable ves-
sel for the following assessment year if it had discharged its
cargo at Portland, Oregon.

(ii) Charter Boat operates out of XYZ Charters, based in
Anacortes, Washington. The charter begins in Anacortes and
sails into Canadian waters for one month before returning to
Anacortes to complete the charter. This activity does not
qualify Charter Boat as an apportionable vessel because
Charter Boat did not engage in foreign or interstate com-
merce; no persons or property were transported from one
country or state to another.

(iii) Charter Boat operates out of X'YZ Charters, based in
Anacortes, Washington. Charter Boat is delivered to persons
who board the vessel in Vancouver, British Columbia. Char-
ter Boat cruises in Canadian waters for one month before
returning to Anacortes where the passengers disembark,
completing the charter. This transaction involves foreign
commerce because persons were transported between
another country and the United States. As a result, the vessel
qualifies as an apportionable vessel and its value will be
apportioned based upon the number of days the vessel is
within the limits of the state during that calendar year.

(iv) Charter Boat carries passengers from Seattle to
Juneau, Alaska. Charter Boat then charters out of Alaska
during the summer months. Charter Boat returns to Seattle in
September for mooring and off-season repairs. The vessel
qualifies as an apportionable vessel and its value will be
apportioned to reflect the days the vessel is within the limits
of the state during that calendar year. However, the days in
Washington while the vessel is being repaired are not
counted as days within the state, if reasonable in amount of
time. On the other hand, the vessel’s travel time within
Washington waters while traveling to and from the state is
counted as time within the state because the trip to this state
was not exclusively for the purpose of repairs.

(v) Fishing Boat goes to Alaska each year to fish and
returns to Seattle each fall for repair and maintenance. The
vessel qualifies as an apportionable vessel and its value will
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be apportioned to reflect the days the vessel is within the lim-
its of the state during that calendar year. The days in Wash-
ington for repair and maintenance are not counted, if the
amount of time is reasonable. Travel time to and from Wash-
ington is also not counted as time within the state because the
trip was exclusively for the purpose of obtaining repair and
maintenance services. As a result, none of the vessel’s value
will be apportioned to Washington in this instance.

(vi) Charter Boat Owner A purchases a vessel on
November 1, 2001. The boat had previously been used as a
pleasure craft. The boat is first used in interstate commerce
as a charter boat in January 2002 and spends half of the year
outside of state waters in calendar year 2002. The boat is first
listed in Owner A’s name for tax purposes as of January 1,
2002. The vessel’s entire value is assessed in 2002 because
the vessel did not qualify as an apportionable vessel during
calendar year 2001 (the calendar year preceding the assess-
ment year). Owner A will first pay property taxes in the 2003
tax year based upon the vessel’s value in the 2002 assessment
year. The full amount of tax is due by April 30, 2003. The
value for the 2003 assessment year will be apportioned based
upon the boat’s use in calendar year 2002 (50% of time within
state waters). The amount of tax due for tax year 2004 will be
based upon the 2003 assessed value and is due by April 30,
2004.

REPEALER
The following sections of the Washington Administra-
tive Code are repealed:

WAC 458-17-105 Ships and vessels—Defini-

tions.

WAC 458-17-110 Ships and vessels—Subject

to property taxation.
WAC 458-17-115
WAC 458-17-120

Ships and vessels—L.isting.

Ships and vessels—Appor-
tionment of value.

Proposed

PROPOSED
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WSR 03-09-066
EXPEDITED RULES
STATE BOARD OF HEALTH
{Filed April 15, 2003, 9:14 a.m.]

Title of Rule: WAC 246-100-036 Responsibilities and
duties—Local health officers.

Purpose: Clarify and correct reference in WAC 246-
100-006(3) to 17th edition, 2000 of the Control of Communi-
cable Disease Manual, published by the American Public
Health Association (APHA). Manual provides guidance to
local health officers on conducting disease investigations and
instituting disease control measures.

Statutory Authority for Adoption: RCW 43.20.050.

Summary: Corrects edition number and publication year
cited so rule references currently available edition of Control
of Communicable Disease Manual.

Reasons Supporting Proposal: Rule currently references
nonexistent publication and could confuse efforts to respond
to a public health emergency.

Name of Agency Personnel Responsible for Drafting,
Implementation and Enforcement: Craig McLaughlin, 1102
S.E. Quince Street, P.O. Box 47990, Olympia, WA 98504,
(360) 236-4106.

Name of Proponent: Washington State Board of Health,
governmental.

Rule is not necessitated by federal law, federal or state
court decision.

Explanation of Rule, its Purpose, and Anticipated
Effects: Recently drafted rule revision anticipated the 2002
publication of new, 18th edition of the Control of Communi-
cable Disease Manual by APHA. APHA now anticipates the
18th edition will be published in 2004 or 2005. Change
would correctly cite the current 17th edition.

Proposal Changes the Following Existing Rules:
Changes edition of manual cited in WAC 246-100-036(3).

NOTICE
THIS RULE IS BEING PROPOSED UNDER AN
EXPEDITED RULE-MAKING PROCESS THAT WILL
ELIMINATE THE NEED FOR THE AGENCY TO HOLD
PUBLIC HEARINGS, PREPARE A SMALL BUSINESS
ECONOMIC IMPACT STATEMENT, OR PROVIDE
RESPONSES TO THE CRITERIA FOR A SIGNIFICANT
LEGISLATIVE RULE. IF YOU OBJECT TO THE USE OF
THE EXPEDITED RULE-MAKING PROCESS, YOU
MUST EXPRESS YOUR OBJECTIONS IN WRITING
AND THEY MUST BE SENT TO Craig McLaughlin, State
Board of Health, 1102 S.E. Quince Street, P.O. Box 47990,
Olympia, WA 98504-7990, AND RECEIVED BY June 24,
2003.
March 18, 2003
Don Sloma
Executive Director

AMENDATORY SECTION (Amending WSR 03-05-048,
filed 2/13/03, effective 2/13/03)

WAC 246-100-036 Responsibilities and duties—
Local health officers. (1) The local health officer shall estab-
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lish, in consultation with local health care providers, health
facilities, emergency management personnel, law enforce-
ment agencies, and any other entity he or she deems neces-
sary, plans, policies, and procedures for instituting emer-
gency measures necessary to prevent the spread of communi-
cable disease or contamination.

(2) Local health officers shall:

(a) Notify health care providers within the health district
regarding requirements in this chapter;

(b) Ensure anonymous HIV testing is reasonably avail-
able;

(c) Make HIV testing, AIDS counseling, and pretest and
post-test counseling, as defined in this chapter, available for
voluntary, mandatory, and anonymous testing and counseling
as required by RCW 70.24.400;

(d) Make information on anonymous HIV testing, AIDS
counseling, and pretest and post-test counseling, as described
under WAC 246-100-208 and 246-100-209, available;

(e) Use identifying information on HIV-infected individ-
uals provided according to chapter 246-101 WAC only:

(i) For purposes of contacting the HIV-positive individ-
ual to provide test results and post-test counseling; or

(ii) To contact persons who have experienced substantial
exposure, including sex and injection equipment-sharing
partners, and spouses; or

(iii) To link with other name-based public health disease
registries when doing so will improve ability to provide
needed care services and counseling and disease prevention;
and

(f) Destroy documentation of referral information estab-
lished in WAC 246-100-072 and this subsection containing
identities and identifying information on HIV-infected indi-
viduals and at-risk partners of those individuals immediately
after notifying partners or within three months, whichever
occurs first.

(3) Local health officers shall, when necessary, conduct
investigations and institute disease control and contamination
control measures, including medical examination, testing,
counseling, treatment, vaccination, decontamination of per-
sons or animals, isolation, quarantine, vector control, con-
demnation of food supplies, and inspection and closure of
facilities, consistent with those indicated in the ((38th)) 17th
edition, ((2802)) 2000 of the Control of Communicable Dis-
ease Manual, published by the American Public Health Asso-
ciation, or other measures he or she deems necessary based
on his or her professional judgment, current standards of
practice and the best available medical and scientific infor-
mation.

(4) A local health department may make agreements
with tribal governments, with federal authorities or with state
agencies or institutions of higher education that empower the
local health officer to conduct investigations and institute
control measures in accordance with WAC 246-100-040 on
tribal lands, federal enclaves and military bases, and the cam-
puses of state institutions. State institutions include, but are
not limited to, state-operated colleges and universities,
schools, hospitals, prisons, group homes, juvenile detention
centers, institutions for juvenile delinquents, and residential
habilitation centers.

Expedited
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WSR 03-09-088 REPEALER
EXPEDITED RULES The following section of the Washington Administrative
DEPARTMENT OF AGRICULTURE Code is repealed:
(Filed April 17, 2003, 4:16 p.m ]
WAC 16-219-016 Restricted use pesticides—
Title of Rule: WAC 16-219-016 Restricted use pesti- Mevinphos (Phosdrin).

cides—Mevinphos (Phosdrin).
Purpose: Cancel rule concerning the use of mevinphos
(Phosdrin) in Washington.

Statutory Authority for Adoption: Chapters 15.58,
17.21, and 34.05 RCW.

Summary: Washington state adopted emergency rules
regarding cancelling the use of the pesticide mevinphos
(Phosdrin). Federal registration and use of this product has
since been cancelled and, therefore, the Washington State
Department of Agriculture permanent rule is no longer
required and is being repealed.

Reasons Supporting Proposal: WAC 16-219-016 is no
longer needed because the product is no longer federally reg-
istered for use and its use is now prohibited in Washington
state.

Name of Agency Personnel Responsible for Drafting,
Implementation and Enforcement: Ann Wick, 1111 Wash-
ington Street, Olympia, WA 98504, (360) 902-2051.

Name of Proponent: Washington State Department of
Agriculture, governmental.

Rule is not necessitated by federal law, federal or state
court decision.

Explanation of Rule, its Purpose, and Anticipated
Effects: Washington state adopted emergency rules halting
the use of the pesticide mevinphos (Phosdrin). Federal regis-
tration of this product and use has since been cancelled and
therefore the state’s permanent rule is no longer required.

Proposal Changes the Following Existing Rules: The
proposal repeals WAC 16-219-016. It is no longer required
as the product is no longer allowed for use and is no longer
federally registered for use.

[—]
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NOTICE

THIS RULE IS BEING PROPOSED UNDER AN
EXPEDITED RULE-MAKING PROCESS THAT WILL
ELIMINATE THE NEED FOR THE AGENCY TO HOLD
PUBLIC HEARINGS, PREPARE A SMALL BUSINESS
ECONOMIC IMPACT STATEMENT, OR PROVIDE
RESPONSES TO THE CRITERIA FOR A SIGNIFICANT
LEGISLATIVE RULE. IF YOU OBJECT TO THE USE OF
THE EXPEDITED RULE-MAKING PROCESS, YOU
MUST EXPRESS YOUR OBJECTIONS IN WRITING
AND THEY MUST BE SENT TO Laurie Mauerman, Wash-
ington State Department of Agriculture, P.O. Box 42560,
Olympia, WA 98504-2560, AND RECEIVED BY June 23,
2003.

April 17,2003
Ann Wick

for Bob Arrington
Assistant Director

Expedited (21
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WSR 03-09-002
PERMANENT RULES
DEPARTMENT OF REVENUE
[Filed April 2, 2003, 4:03 p.m.]

Date of Adoption: April 2,2003.

Purpose: The department is adopting eight new rules for
chapter 458-16A WAC to update information provided in
eleven rules in chapter 458-16 WAC, which are being
repealed. The rules inform taxpayers, county assessors, and
county treasurers about the property tax exemption granted
by RCW 84.36.381 to senior citizens and disabled persons.
They provide guidance regarding statutory requirements for
the exemption, documents an applicant for exemption must
present, and the required timing for a claim for exemption.

The department is placing this information in chapter
458-16A WAC to consolidate rules addressing senior citizen
and disabled person exemptions and deferrals in a single
WAC chapter. See below for the list of the rules being
adopted and those being repealed.

Citation of Existing Rules Affected by this Order: New
sections WAC 458-16A-100 Senior citizen and disabled per-
son exemption—Definitions, 458-16A-110 Senior citizen
and disabled person exemption—Gross income, 458-16A-
115 Senior citizen and disabled person exemption—Adjusted
gross income, 458-16A-120 Senior citizen and disabled per-
son exemption—Determining combined disposable income,
458-16A-130 Senior citizen and disabled person exemp-
tion—~Qualifications for exemptions, 458-16A-135 Senior
citizen and disabled person exemption—Application proce-
dures, 458-16A-140 Senior citizen and disabled person
exemption—Exemption described—Exemption granted—
Freezing property values and 458-16A-150 Senior citizen
and disabled person exemption—Requirements for keeping
the exemption; and repealing WAC 458-16-010 Senior citi-
zen and disabled person exemption—Definitions, 458-16-
011 Senior citizen and disabled person exemption—Gross
income, 458-16-012 Senior citizen and disabled person
exemption—Adjusted gross income, 458-16-013 Senior citi-
zen and disabled person exemption—Disposable income,
458-16-020 Senior citizen and disabled person exemption—
Qualifications for exemption, 458-16-022 Senior citizen and
disabled person exemption—Qualifications for cooperative
housing, 458-16-030 Senior citizen and disabled person
exemption—Claims, 458-16-040 Senior citizen and disabled
person exemption—Denial—Appeal—Penalty—Perjury,
458-16-060 Senior citizen and disabled person exemption—
Transfer of exemption, 458-16-070 Senior citizen and dis-
abled person exemption—Cancellation, and 458-16-079
Senior citizen and disabled person exemption—Refunds—
Late filings.

Statutory Authority for Adoption:
84.36.389, and 84.36.865.

Adopted under notice filed as WSR 03-03-099 on Janu-
ary 17, 2003.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 3, Amended 0, Repealed 3; Federal
Rules or Standards: New 0, Amended O, Repealed O; or
Recently Enacted State Statutes: New 5, Amended O,
Repealed 5.

RCW 84.36.383,
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Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New O, Amended O, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 8, Amended 0, Repealed 11.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0,
Amended 0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended O, Repealed O; Pilot Rule Mak-
ing: New 0, Amended 0, Repealed 0; or Other Alternative
Rule Making: New 8, Amended 0, Repealed 11.

Effective Date of Rule: Thirty-one days after filing.

April 2, 2003

Russell W. Brubaker

Assistant Director

Legislation and Policy Division

Chapter 458-16A WAC

(NONBROFEIT)) PROPERTY TAX—EXEMPTIONS—
HOMES FOR THE AGING,SENIOR CITIZENS AND
DISABLED PERSONS

NEW SECTION

WAC 458-16A-100 Senior citizen and disabled per-
son exemption—Definitions. (1) Introduction. This rule
contains definitions of the terms used for the senior citizen
and disabled person exemption from property taxes. The def-
initions apply to the senior citizen and disabled person
exemption contained in sections RCW 84.36.381 through
84.36.389 unless the context clearly requires otherwise.

(2) Annuity. "Annuity” means a series of payments
under a contract. Annuity contracts pay a fixed sum of
money at regular intervals for more than one full year. An
annuity may be paid as the proceeds of a life insurance con-
tract (other than as a lump sum payment), unemployment
compensation, disability payments, or even welfare receipts.
It does not include payments for the care of dependent chil-
dren.

(3) Assessment year. "Assessment year" means the
year when the assessor lists and values the principal resi-
dence for property taxes. The assessment year is the calendar
year prior to the year the taxes become due and payable. Itis
always the year before the claimant receives a reduction in
his or her property taxes because of the senior citizen and dis-
abled person exemption.

(4) Capital gain. "Capital gain" means the amount the
seller receives for property (other than inventory) over that
seller’s adjusted basis in the property. The seller’s initial basis
in the property is the property’s cost plus taxes, freight
charges, and installation fees. In determining the capital
gain, the seller’s costs of transferring the property to a new
owner are also added onto the adjusted basis of the property.
If the property is acquired in some other manner than by pur-
chase, the seller’s initial basis in the property is determined by
the way the seller received the property (e.g., property
exchange, payment for services, gift, or inheritance). The
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seller adjusts (increases and decreases) the initial basis of the
property for events occurring between the time the property
is acquired and when it is sold (e.g., increased by the cost of
improvements made later to the property).

(5) Claimant. "Claimant” means a person claiming the
senior citizen and disabled person exemption by filing an
application with the county assessor in the county where the
property is located.

(6) Combined disposable income. "Combined dispos-
able income" means the annual disposable income of the
claimant, the claimant’s spouse, and any cotenant reduced by
amounts paid by the claimant or the claimant’s spouse for
their:

(a) Legally prescribed drugs;

(b) Home health care; and

(c) Nursing home expenses.

Disposable income is not reduced by these amounts if
payments are reimbursed by insurance or a government pro-
gram (e.g., Medicare or Medicaid). When the application is
made, the combined disposable income is calculated for the
assessment year.

(7) Cotenant. "Cotenant" means a person who resides
with the claimant and who has an ownership interest in the
residence.

(8) Department. "Department" means the state depart-
ment of revenue.

(9) Depreciation. "Depreciation” means the annual
deduction allowed to recover the cost of business or invest-
ment property having a useful life of more than one year. In
limited circumstances, this cost, or a part of this cost, may be
taken as a section 179 expense on the federal income tax
return in the year business property is purchased.

(10) Disposable income. "Disposable income" means
the adjusted gross income as defined in the Federal Internal
Revenue Code of 2001, and as amended after that date, plus
all the other items described below to the extent they are not
included in or have been deducted from adjusted gross
income. (RCW 84.36.383)

(a) Capital gains, other than gain excluded from the sale
of a principal residence that is reinvested prior to the sale or
within the same calendar year in a different principal resi-
dence;

(b) Losses. Amounts deducted for loss;

(¢) Depreciation. Amounts deducted for depreciation;

(d) Pension and annuity receipts;

(e) Military pay and benefits other than attendant-care
and medical-aid payments. Attendant-care and medical-aid
payments are any payments for medical care, home health
care, health insurance coverage, hospital benefits, or nursing
home benefits provided by the military;

(f) Veterans benefits other than attendant-care and medi-
cal-aid payments. Attendant-care and medical-aid payments
are any payments for medical care, home health care, health
insurance coverage, hospital benefits, or nursing home bene-
fits provided by the Department of Veterans Affairs (VA);

(g) Federal Social Security Act and railroad retirement
benefits;

(h) Dividend receipts;

(i) Interest received on state and municipal bonds.
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(11) Excess levies. "Excess levies" means voter-
approved levies by taxing districts, other than port or public
utility districts, of additional taxes in excess of the statutory
aggregate dollar rate limit, the statutory dollar rate limit, or
the constitutional one percent levy limit. It does not include
regular levies allowed to exceed a statutory limit with voter
approval or voted regular levies.

(12) Excluded military pay or benefits. "Excluded
military pay or benefits" means military pay or benefits
excluded from a person’s federal gross income, other than
those amounts excluded from that person’s federal gross
income for attendant-care and medical-aid payments. Mem-
bers of the armed forces receive many different types of pay
and allowances. Some payments or allowances are included
in their gross income for the federal income tax while others
are excluded from their gross income. Excluded military pay
or benefits include:

(a) Compensation for active service while in a combat
zone or a qualified hazardous duty area;

(b) Death allowances for burial services, gratuity pay-
ment to a survivor, or travel of dependents to the burial site;

(c) Moving allowances;

(d) Travel allowances;

(e) Uniform allowances;

(f) Group term life insurance payments made by the mil-
itary on behalf of the claimant, the claimant’s spouse, or the
cotenant; and

(g) Survivor and retirement protection plan premiums
paid by the military on behalf of the claimant, the claimant’s
spouse, or the cotenant.

(13) Family dwelling unit. "Family dwelling unit"
means the dwelling unit occupied by a single person, any
number of related persons, or a group not exceeding a total of
eight related and unrelated nontransient persons living as a
single noncommercial housekeeping unit. The term does not
include a boarding or rooming house.

(14) Home health care. "Home health care” means the
treatment or care of either the claimant or the claimant’s
spouse received in the home. It must be similar to the type of
care provided in the normal course of treatment or care in a
nursing home, although the person providing the home health
care services need not be specially licensed. The treatment
and care must meet at least one of the following criteria. It
must be for:

(a) Medical treatment or care received in the home;

(b) Physical therapy received in the home;

(c) Food, oxygen, lawful substances taken internally or
applied externally, necessary medical supplies, or special
needs furniture or equipment (such as wheel chairs, hospital
beds, or therapy equipment), brought into the home as part of
a necessary or appropriate in-home service that is being ren-
dered (such as a meals on wheels type program); or

(d) Attendant care to assist the claimant, or the claimant’s
spouse, with household tasks, and such personal care tasks as
meal preparation, eating, dressing, personal hygiene, special-
ized body care, transfer, positioning, ambulation, bathing,
toileting, self-medication a person provides for himself or
herself, or such other tasks as may be necessary to maintain a
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person in his or her own home, but shall not include improve-
ments or repair of the home itself.

(15) Lease for life. "Lease for life" means a lease that
terminates upon the demise of the lessee.

(16) Legally prescribed drugs. "Legally prescribed
drugs" means drugs supplied by prescription of a medical
practitioner authorized to issue prescriptions by the laws of
this state or another jurisdiction.

(17) Life estate. "Life estate” means an estate whose
duration is limited to the life of the party holding it or of some
other person.

(a) Reservation of a life estate upon a principal residence
placed in trust or transferred to another is a life estate.

(b) Beneficial interest in a trust is considered a life estate
for the settlor of a revocable or irrevocable trust who grants to
himself or herself the beneficial interest directly in his or her
principal residence, or the part of the trust containing his or
her personal residence, for at least the period of his or her life.

(c) Beneficial interest in an irrevocable trust is consid-
ered a life estate, or a lease for life, for the beneficiary who is
granted the beneficial interest representing his or her princi-
pal residence held in an irrevocable trust, if the beneficial
interest is granted under the trust instrument for a period that
is not less than the beneficiary’s life.

(18) Owned. "Owned" includes "contract purchase" as
well as "in fee," a "life estate,” and any "lease for life." A res-
idence owned by a marital community or owned by cotenants
is deemed to be owned by each spouse or cotenant.

(19) Ownership by a marital community. "Ownership
by a marital community" means property owned in common
by both spouses. Property held in separate ownership by one
spouse is not owned by the marital community. The person
claiming the exemption must own the property for which the
exemption is claimed. Example: A person qualifying for the
exemption by virtue of age or disability cannot claim exemp-
tion on a residence owned by the person’s spouse as a sepa-
rate estate outside the marital community unless the claimant
has a life estate therein.

(20) Pension. "Pension” means an agreement to provide
for payments, not wages, to a person (or to that person’s fam-
ily) who has fulfilled certain conditions of service or reached
a certain age. A pension may allow payment of all or a part
of the entire pension benefit, in lieu of regular periodic pay-
ments.

(21) Physical disability. "Physical disability"” means the
condition of being disabled, resulting in the inability to pur-
sue an occupation because of physical or mental impairment.

(22) Principal residence. "Principal residence" means
the claimant owns and occupies the residence as his or her
principal or main residence. It does not include a residence
used merely as a vacation home. For purposes of this exemp-
tion:

(a) Principal or main residence means the claimant occu-
pies the residence for more than six months each year.

(b) Confinement of the claimant to a hospital or nursing
home does not disqualify the claim for exemption if:

(i) The residence is temporarily unoccupied;

(ii) The residence is occupied by the claimant’s spouse or
a person financially dependent on the claimant for support;
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(iii) The residence is occupied by a caretaker who is not
paid for watching the house;

(iv) The residence is rented for the purpose of paying
nursing home or hospital costs.

(23) Regular gainful employment. "Regular gainful
employment” means consistent or habitual labor or service
which results in an increase in wealth or earnings.

(24) Replacement residence. "Replacement residence”
means a residence that qualifies for the senior citizen and dis-
abled person exemption and replaces the prior residence of
the senior citizen or disabled person receiving the exemption.

(25) Residence. "Residence” means a single-family
dwelling unit whether such unit be separate or part of a mul-
tiunit dwelling and includes up to one acre of the parcel of
land on which the dwelling stands. The term also includes:

(a) A share ownership in a cooperative housing associa-
tion, corporation, or partnership if the person claiming
exemption can establish that his or her share represents the
specific unit or portion of such structure in which he or she
resides.

(b) A single-family dwelling situated upon leased lands
and upon lands the fee of which is vested in the United States,
any instrumentality thereof including an Indian tribe, the state
of Washington, or its political subdivisions.

(c) A mobile home which has substantially lost its iden-
tity as a mobile unit by being fixed in location upon land
owned or rented by the owner of said mobile home and
placed on a foundation, posts, or blocks with fixed pipe con-
nections for sewer, water or other utilities even though it may
be listed and assessed by the county assessor as personal
property. It includes up to one acre of the parcel of land on
which a mobile home is located if both the land and mobile
home are owned by the same qualified claimant.

(26) Veterans benefits. "Veterans benefits” means ben-
efits paid or provided under any law, regulation, or adminis-
trative practice administered by the VA. Federal law
excludes from gross income any veterans’ benefits payments,
paid under any law, regulation, or administrative practice
administered by the VA.

NEW SECTION.

WAC 458-16A-110 Senior citizen and disabled per-
son exemption—Gross income. (1) Introduction. This rule
explains the definition of gross income used for federal
income tax. In order to meet the income requirements for the
senior citizen and disabled person exemption program, the
claimant must provide supporting documents verifying com-
bined disposable income. The gross income for federal
income tax purposes of the claimant, the claimant’s spouse,
and any cotenants represents a part of the claimant’s com-
bined disposable income.

(a) Income tax return. In most cases, the claimant pre-
sents copies of federal income tax returns to demonstrate
both gross income and adjusted gross income amount(s) for
the claimant, the claimant’s spouse, and any cotenants. The
assessor then determines the disposable income for each per-
son based upon that person’s income tax return and the other
information supplied by the claimant.
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(b) No income tax return. When the claimant does not
present federal income tax returns, the assessor must deter-
mine what constitutes gross income for the nonfiler and
obtain copies of income documents to determine that person’s
gross income. This rule provides the assessor with some
guidance in determining the gross income for a nonfiler.

(c) Verifying the gross income amount. In some cases,
the assessor may choose to verify income amount(s). The
rule provides the assessor some guidance in verifying all or
part of the gross income for the claimant, the claimant’s
spouse, or any of the cotenants.

(2) Gross income determined. Internal Revenue Code
section 61 defines "gross income,” generally, as all income
from whatever source derived. WAC 458-16A-135 lists the
documentation used to determine the income of the claimant.

(3) Exclusions from the federal definition of gross
income. A claimant may provide documentation or informa-
tion about amounts received during the year that are excluded
from gross income. These amounts should not be taken into
account when determining gross income. The federal defini-
tion of gross income, generally, does not include:

(a) Gifts, inheritance amounts, or life insurance pro-

ceeds;

(b) Up to two hundred fifty thousand dollars (five hun-
dred thousand dollars for a married couple) gain from the sale
of a principal residence that meets the requirements of Inter-
nal Revenue Code section 121, see also WAC 458-16A-100
(definition of disposable income});

(c) Amounts received for illness or injury when received
from workmen’s compensation, a legal settlement, a legal
judgment, a Medicare+Choice MSA, a federal employer
under the federal Employees Compensation Act, accident
insurance, or health insurance. If the amount received is from
an employer directly for illness or injury or from employer-
provided accident or health insurance, the amount is excluded
only if it is paid to reimburse medical expenses, for the loss
of limb, or for permanent disfigurement to the employee, the
employee’s spouse, or the employee’s dependents;

(d) Contributions or payments made by an employer to
accident and health plans, the employer’s qualified transpor-
tation plan, a cafeteria plan, a dependent cdre assistance pro-
gram, educational assistance programs, or for certain fringe
benefits for employees described by Internal Revenue Code
section 132. If the claimant earns wages as an employee, he
or she should receive a W-2 form from the employer report-
ing those wages. This W-2 form should have already
excluded the described contributions or payments provided
for the employee’s benefit in the above list. If a question
arises about whether or not an employer adjusted the
employee’s gross income for these exclusions, the claimant
should contact their employer and have the employer provide
the county with a correct or corrected copy of the W-2 form
to verify the correct wages paid to the employee;

(e) Income from discharge of indebtedness under certain
limited circumstances, such as insolvency. These circum-
stances are outlined in Internal Revenue Code section 108;

(b Improvements by a lessee left upon the lessor’s prop-
erty at the termination of a lease;
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(g) Recovery of an amount deducted in a prior tax year
that did not reduce federal income taxes paid in that prior
year. For example, a person that itemized deductions may get
a refund of property taxes or a stolen uninsured item will be
returned. This refund or recovery is included in income
unless the deduction did not result in a reduction of tax. It
may not result in a reduction of tax because the person had to
pay alternative minimum tax or taking away that deduction
drops that person below the standard deduction amount.
When the deduction did not reduce taxes, the recovery
amount that did not reduce taxes is excluded. The assessor
may request the claimant excluding such a recovery to
present prior returns and worksheets such as the worksheets
provided in Publication 525, Taxable and Nontaxable
Income, to demonstrate how the exclusion was calculated;

(h) Qualified scholarships and fellowship grants pro-
vided for certain educational expenses (e.g., tuition and
books). Internal Revenue Code section 117 provides a com-
plete description of qualified scholarship and fellowship
grant amounts excluded from gross income;

(i) Meals or lodging furnished to an employee for the
convenience of the employer;

(i) Excluded military pay and benefits. These exclusions
are defined in WAC 458-16A-100. A discussion of how to
determine and calculate these benefits is found in WAC 458-
16A-120;

(k) Amounts received under insurance contracts for cer-
tain living expenses: As a general rule, when an individual’s
principal residence is damaged or destroyed by fire, storm, or
other casualty, or who is denied access to his principal resi-
dence by governmental authorities because of the occurrence
or the threat of such a casualty, gross income does not include
amounts received by such individual under an insurance con-
tract which are paid to compensate or reimburse such individ-
ual for living expenses incurred for himself and members of
his household resulting from the loss of use or occupancy of
such residence;

(1) Certain cost-sharing payments made for conservation
purposes on land owned by the claimant: Payments received
from federal or state funds primarily to conserve soil, protect
or restore the environment, improve forests, or provide a hab-
itat for wildlife are excluded from gross income. In addition,
the claimant may exclude energy conservation subsidies pro-
vided by public utilities from gross income. If the claimant
indicates that he or she has received payments from the gov-
ernment or had improvements made to his or her residence or
land by the government for conservation purposes, the asses-
sor may ask for verification of the amount excluded (if any)
from gross income and the information received by the
claimant supporting this exclusion. See Internal Revenue
Code sections 126 and 136;

(m) Child support payments;
(n) Qualified foster care payments made from the gov-

ernment or a qualified nonprofit to a foster parent or guard-
ian. See Internal Revenue Code section 131;

(o) Income from United States savings bonds used to pay
higher education tuition and fees. See Internal Revenue Code
section 135;
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(p) Distributions from a qualified state tuition program
or a Coverdell Education Savings Account used to pay for
higher education expenses. Distributions from a Coverdell
Education Savings Account used to pay for elementary or
secondary education expenses. See Internal Revenue Code
sections 529 and 530.

NEW SECTION

WAC 458-16A-115 Senior citizen and disabled per-
son exemption—Adjusted gross income. (1) Introduction.
This rule explains how an assessor determines the adjusted
gross income for the claimant, the claimant’s spouse, and any
cotenants. In order to meet the income requirements for the
senior citizen and disabled person exemption program, the
claimant must provide supporting documents verifying com-
bined disposable income. The adjusted gross income for fed-
eral income tax purposes of the claimant, the claimant’s
spouse, and any cotenants represents a part of the claimant’s
combined disposable income.

(a) Income tax return. In most cases, the claimant pre-
sents copies of federal income tax returns to demonstrate
adjusted gross income amount(s) for the claimant, the claim-
ant’s spouse, and any cotenants. The assessor then deter-
mines the disposable income for each person based upon that
person’s income tax return and other information supplied by
the claimant.

(b) No income tax return. When the claimant does not
present federal income tax return(s), the assessor must deter-
mine what constitutes the gross income and the adjusted
gross income of the nonfiler and obtain copies of income doc-
uments to determine that person’s income amounts. This rule
provides the assessor with some guidance in determining the
adjusted gross income for a nonfiler.

(c) Verifying the adjusted gross income amount. In
some cases, the assessor may choose to verify income
amount(s). The rule provides the assessor some guidance in
verifying all or part of the adjusted gross income for the
claimant, the claimant’s spouse, or any of the cotenants.

(2) Adjusted gross income. Internal Revenue Code sec-
tion 62 defines "adjusted gross income" as gross income
minus the following deductions:

(a) Trade and business deductions. Business owners
may deduct from gross income trade or business expenses. If
the claimant submits a copy of a Form 1040 federal income
tax return, these deductions will be taken on the Schedule C,
the Schedule C-EZ, or, for a farm, the Schedule F. If the
business owned is a partnership, limited partnership, S Cor-
poration, or Limited Liability Company (LLC), the deduction
is taken on the return submitted by the partnership, limited
partnership, S Corporation, or LLC (Tax Return Forms 1065
and 1120S) and passed through to the individual on a Sched-
ule K-1. A claimant or cotenant that does not file a federal
income tax return, but claims to have trade or business deduc-
tions should provide documentation of income and expenses
from the business to allow the assessor to determine the
amount of trade or business expenses to be deducted.

(b) Unreimbursed expenses paid or incurred by an
elementary or secondary school teacher for educational
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materials and equipment, an employee who is a qualified
performing artist, or a state or local government official
paid on a fee basis. From 2002 until 2010, an elementary or
secondary school teacher may deduct from gross income up
to two hundred fifty dollars of unreimbursed amounts that the
teacher pays for educational materials and equipment used in
the teacher’s classroom. A teacher may take this deduction
on a Form 1040 or a 1040A. A qualified performing artist,
defined by Internal Revenue Code section 62(b), or a state or
local government official paid on a fee basis may deduct from
gross income any unreimbursed trade or business expenses
incurred for that employer as an employee. If the claimant
submits a copy of a Form 1040 federal income tax return, the
deduction will be taken on the dotted line before the final line
for determining adjusted gross income with a designation of
"QPA" or "FBO." A claimant or cotenant that does not file a
tax return, but claims to have unreimbursed expenses for this
deduction, should provide documentation to demonstrate his
or her status as an elementary or secondary school teacher, a
qualified performing artist, or a government employee paid
on a fee basis and documentation of the unreimbursed educa-
tional materials and equipment or trade or business amounts
spent as an employee for his or her employer.

(c) Losses from sale or exchange of property. A prop-
erty owner may deduct from gross income losses from the
sale or exchange of property for federal income tax purposes.
If the claimant submits a copy of a Form 1040 federal income
tax return, the deduction is generally determined on a Sched-
ule D. For purposes of this program, losses cannot be
deducted from income. Any losses taken must be added onto
adjusted gross income. An assessor may refuse documenta-
tion of losses from a claimant or cotenant that does not file a
tax return as these losses do not result in any change to the
claimant’s final combined disposable income.

(d) Deductions attributable to rents and royalties. A
property owner may deduct from gross income expenses
attributable to property held for the production of rents and
royalties. If the claimant submits a copy of a Form 1040 fed-
eral income tax return, the deductions are determined on a
Schedule E. A claimant or cotenant that does not file a tax
return, but claims to have expenses from rental property or
licensed property, should provide documentation of these
expenses.

(e) Certain deductions of life tenants and income ben-
eficiaries of property. A life tenant or income beneficiary of
a trust or estate may deduct from gross income for federal
income tax purposes depreciation or depletion expenses
related to the business or rental property in which he or she
has a life estate or when the property is owned by a trust or
estate, if he or she has a beneficial interest in the property. If
the claimant submits a copy of a Form 1040 federal income
tax return, these deductions are shown on Schedule E. A
claimant or cotenant with a beneficial interest in business
property owned by a trust or estate would show the deprecia-
tion or depletion deduction on the Schedule K-1 from that
trust or estate. An assessor may refuse documentation of
depreciation or depletion on property from a claimant or
cotenant that does not file a tax return as these expenses do

Permanent

[—
—
o]
—
=X
=
[
[orwn]
(-




[ -
F—
Reded
—
=t
=
[-
[ww]
(-

WSR 03-09-002

not result in any change to the claimant’s final combined dis-
posable income.

(f) Pension, profit-sharing, annuity, and annuity
plans of self-employed individuals. A self-employed per-
son may deduct from gross income contributions to a SEP,
SIMPLE, or other qualified plan. These deductions are
claimed on the Form 1040 federal income tax return. A self-
employed claimant or cotenant that does not file a tax return,
but claims this deduction, should provide documentation of
the contributions made to a qualified plan by his or her busi-
ness.

(g) Self-employed health insurance deduction. As
part of his or her trade and business expenses, a self-
employed person may deduct from gross income part (and
after 2002, all) of the business’s payments for his or her health
insurance. This deduction is claimed on the Form 1040 fed-
eral income tax return. A self-employed claimant or cotenant
that does not file a tax return, but claims this deduction,
should provide documentation of the payments made for his
or her health insurance by his or her business. The assessor
may request the claimant to submit a copy of the deduction
worksheet provided in the instructions for Form 1040 to cal-
culate this deduction whether or not the self-employed person
filed a tax return.

(h) One-half of self-employment tax. As part of his or
her trade or business expenses, a self-employed person may
deduct from gross income one-half of the self-employment
tax paid to the federal government determined on a Schedule
SE. This deduction is claimed on the Form 1040 federal
income tax return. A self-employed person that has not filed
areturn, may not claim this deduction as the self-employment
tax is reported and paid with that return.

(i) Retirement savings. A person may deduct from
gross income qualifying contributions (up to three thousand
five hundred dollars) made to an individual retirement
account (IRA). This deduction may be claimed on either the
Form 1040 or Form 1040A federal income tax return. A
claimant or cotenant that does not file a tax return, but claims
to have made qualifying contributions to an IRA, should pro-
vide documentation of these contributions. The assessor may
request the claimant to submit a copy of the IRA deduction
worksheet provided in the instructions for Form 1040 and
Form 1040A to calculate this deduction whether or not the
person filed a tax return.

(j) Penalties on early withdrawal of savings. A person
may deduct from gross income for purposes of federal
income tax penalties paid because of an early withdrawal of
savings. This deduction is claimed on the Form 1040 federal
income tax return. The IRS classifies these penalties as
losses. For purposes of this program, losses may not be
deducted from income. Any deduction taken on this line
must be added to adjusted gross income. An assessor may
refuse documentation about these penalties from a claimant
or cotenant that does not file a tax return as these losses do
not result in any change to the claimant’s final combined dis-
posable income.

(k) Alimony. A person may deduct from gross income
alimony paid in cash to a previous spouse. This deduction is
claimed on the Form 1040 federal income tax return. A per-
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son that does not file a tax return, but made alimony pay-
ments, should provide copies of documentation showing ali-
mony payments were made in cash to a prior spouse. The
documents should include a copy of the divorce or separation
instrument providing for the alimony payments and the
amount of the alimony payments made during the year.

(1) Reforestation costs. A landowner may deduct from
gross income for purposes of federal income tax the amor-
tized reforestation costs for qualified timber property over a
period of eighty-four months. If the property is held as busi-
ness property, the deduction will appear with the trade and
business expenses. If the property is not held as business
property and the claimant submits a copy of a Form 1040 fed-
eral income tax return, this deduction is claimed on the dotted
line before the final line for determining adjusted gross
income on the Form 1040 federal income tax return and iden-
tified as "RFST." An assessor may refuse documentation of
the amortization of reforestation costs from a claimant or
cotenant that does not file a tax return as these amortized
costs are depreciation expenses. These expenses would be
added onto adjusted gross income for purposes of this pro-
gram and do not result in any change to the claimant’s final
combined disposable income.

(m) Required repayment of supplemental unemploy-
ment compensation. A person may deduct from gross
income required repayments of supplemental unemployment
compensation benefits. If the claimant submits a Form 1040
federal income tax return, the deduction may show on the
return in one of two ways. If the repayment is made in the
same year the benefits are received, the taxpayer reduces the
total unemployment compensation reported on the return by
the amount of repayment. If the repayment is made in a later
year, the taxpayer deducts the repayment on the dotted line
before the final line for determining adjusted gross income on
the return and identifies it as "Sub-Pay TRA." A person that
does not file a tax return, but claims to have repaid supple-
mental unemployment compensation, should provide docu-
mentation of these repayments.

(n) Jury duty pay given to employer. An employee
may deduct from gross income jury duty pay given to his or
her employer. An employee deducts the jury pay given to the
employer on the dotted line before the final line for determin-
ing adjusted gross income on the Form 1040 federal income
tax return and identifies it as "Jury Pay.” A person that does
not file a tax return, but claims to have given jury pay
received during the year to their employer, should provide
documentation of the amount of jury pay given over to the
employer.

(0) Clean-fuel vehicles and certain refueling prop-
erty. A person may deduct from gross income a portion of
the cost for a qualified clean-fuel vehicle and certain refuel-
ing property until the end of calendar year 2004. This deduc-
tion may show on the Form 1040 federal income tax return in
one of two ways. If the property is held as business property,
the deduction will appear with the trade and business
expenses. If a clean-fuel vehicle is not held as business prop-
erty, or is claimed by an employee who used it in whole or
part for business, this deduction is claimed on the dotted line
before the final line for determining adjusted gross income on



Washington State Register, Issue 03-09

the return and identified as "Clean Fuel." A purchaser that
does not file a tax return, but purchased clean-fuel property,
should provide documentation about the qualifying clean-
fuel vehicle or the refueling property, the amount paid for the
clean-fuel property, and a calculation of the deduction
amount allowed.

(p) Unreimbursed moving expenses. If the claimant or
cotenant had to move a significant distance for a job or busi-
ness, he or she may deduct from gross income the unreim-
bursed moving costs. This deduction is claimed on the Form
1040 federal income tax return. If the claimant or cotenant
does not file a tax return, the claimant should provide docu-
mentation of the distance moved, the reason for the move,
and the moving expenses. The assessor may ask the claimant
to submit a copy of Form 3903, Moving Expenses, and the
distance test worksheet on that form to prove the amount of
his or her adjusted gross income whether or not the claimant
or cotenant filed a federal income tax return.

(q) Archer MSAs (medical savings accounts). A per-
son may deduct from gross income a qualifying contribution
to an Archer MSA. An MSA is an account set up exclusively
for paying the qualified medical expenses of the account
holder or the account holder’s spouse or dependent(s) in con-
junction with a high deductible health plan (HDHP). To be
eligible for an MSA, the person must work as an employee
for a small employer or be self-employed. The person must
also have an HDHP, and have no other health insurance cov-
erage except permitted coverage. The calculation of the
deduction is performed on a Form 8853. This deduction is
claimed on the Form 1040 federal income tax return. If the
person does not file a tax return, but claims to have made a
qualifying contribution to an Archer MSA, the claimant
should provide copies of documentation as to that person’s
qualifications for the deduction and how the deduction was
calculated. If this deduction is claimed, the assessor may ask
the claimant to submit a copy of Form 8853, Archer MSAs
and Long Term Care Insurance Contracts, whether or not the
claimant or cotenant filed a federal income tax return.

() Interest on student loans. A person may deduct
from gross income some or all student loan interest paid on
his or her student loan(s) during the first sixty months of the
loan repayment period. The deduction may not be claimed
by a taxpayer claimed as a dependent, a taxpayer filing as
married filing separately, or when the taxpayer has an
adjusted gross income amount over fifty-five thousand dol-
lars (seventy-five thousand dollars if married filing jointly).
This deduction is claimed on either the Form 1040 or Form
1040A federal income tax return. A person that does not file
a tax return, but claims to have paid student loan interest,
should provide copies of documentation of that person’s qual-
ification for the deduction and how the deduction was calcu-
lated. For 2002 and after, a person may deduct some or all of
this student loan interest (not over two thousand five hundred
dollars) repaid for any repayment period (the sixty-month
limit is gone), provided the taxpayer does not have adjusted
gross income above sixty-five thousand dollars (one hundred
thirty thousand dollars if married filing jointly). The two
thousand five hundred dollar limit on the interest gets
reduced for taxpayers with adjusted gross income over fifty
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thousand dollars (one hundred thousand dollars if married fil-
ing jointly). See Internal Revenue Code section 221.

(s) Higher education expenses. From 2002 to 2005, an
individual with adjusted gross income below a set amount
(generally sixty-five thousand dollars) may take a deduction
for qualified tuition and related expenses paid by that person
for that person, that person’s spouse, or a dependent of that
person. Depending on the individual’s gross income, the
deduction cannot exceed three thousand dollars (four thou-
sand dollars in 2004 and 2005). The deduction is claimed on
either the Form 1040 or Form 1040A federal income tax
return. A person that does not file a tax return, but claims to
have paid higher education expenses, should provide copies
of documentation of that person’s qualification for the deduc-
tion and how the deduction was ¢alculated. This deduction
may only be taken if the income was not excluded from gross
income. See WAC 458-16A-110 (savings bonds, qualified
state tuition programs, and Coverdell Education Savings
Accounts).

NEW SECTION

WAC 458-16A-120 Senior citizen and disabled per-
son exemption—Determining combined disposable
income. (1) Introduction. This rule describes how an asses-
sor determines a claimant’s combined disposable income.

(2) Begin by calculating disposable income. The
assessor must determine the disposable income of the claim-
ant, the claimant’s spouse, and all cotenants. The assessor
begins by obtaining a copy of the claimant’s, the claimant’s
spouse’s, and any cotenant’s federal income tax return. If the
claimant, the claimant’s spouse, or a cotenant does not pro-
vide a federal income tax return, the assessor must calculate
disposable income from copies of other income documents
(e.g., W-2, 1099-R, 1099-INT, etc.). The assessor may want
to review the definitions of gross income, WAC 458-16A-
110, and adjusted gross income, WAC 458-16A-115, to help
calculate the combined disposable income for a claimant.
These rules provide some guidance on how to determine
adjusted gross income without copies of a federal income tax
return. On the federal income tax return, the adjusted gross
income is found on the front pages of Form 1040, Form
1040A, and Form 1040EZ. Even when a return is provided,
an assessor may request copies of supporting documents to
verify the amount of the claimant’s combined disposable
income.

(a) Absent spouse. When a spouse has been absent for
over a year and the claimant has no knowledge of his/her
spouse’s whereabouts or whether the spouse has any income
or not, and the claimant has not received anything of value
from the spouse or anyone acting upon the spouse’s behalf,
the spouse’s disposable income is deemed to be zero for pur-
poses of this exemption. The claimant must submit with the
application a dated statement signed by the applicant under
the penalty of perjury. This statement must state that more
than one year prior to filing this application:

(i) The claimant’s spouse has been absent;

(ii) The claimant has not and does not know the where-
abouts of the claimant’s spouse;
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(iii) The claimant has not had any communication with
the claimant’s spouse; '

(iv) The claimant has not received anything of value
from the claimant’s spouse or anyone acting upon the claim-
ant’s spouse’s behalf.

The statement must also agree to provide this income
information if the claimant is able to obtain it anytime in the
next four years.

(b) Form 1040EZ. Generally, the adjusted gross income
on Form 1040EZ represents the disposable income for the
person or couple filing the return. However, that person’s or
couple’s adjusted gross income as shown on the Form
1040EZ must be increased by the following amounts that are
excluded from their adjusted gross income.

(i) Gain from a sold residence. Under certain circum-
stances, gain from a sold residence is added onto the seller’s
adjusted gross income. Since there is no federal form used
for reporting the exclusion of capital gains from the sale of a
principal residence, the exemption application asks if a home
has been sold, whether the sale proceeds were reinvested in
new principal residence, and the amount of capital gain from
the sale.

(A) If the proceeds were reinvested in a new principal
residence, the excluded capital gain reinvested in the new res-
idence is ignored. The adjusted gross income on Form
1040EZ is not adjusted for any part of the excluded capital
gain reinvested in the new residence.

(B) If the proceeds were not reinvested in a new princi-
pal residence or only a part of the proceeds were reinvested in
a new principal residence, the amount of excluded capital
gain that is not reinvested in a new principal residence is
added onto the seller’s adjusted gross income to determine the
seller’s disposable income. The assessor may accept the
excluded capital gain amount claimed upon the application or
request a copy of documents demonstrating the seller’s basis
in the property and the capital gain earned upon the sale.

(ii) Interest received on state and municipal bonds.
Interest received on state or local government bonds is gener-
ally not subject to federal income tax. This tax exempt inter-
est is marked "TEI" and reported on the Form 1040EZ. The
tax-exempt interest is added onto the bond owner’s federal
adjusted gross income to determine the bond owner’s dispos-
able income.

(A) The assessor may ask a claimant whether the claim-
ant, the claimant’s spouse, or any cotenant’s own state or local
government bonds. If the return does not show the tax
exempt amount from the bond, the assessor may ask to see a
copy of the Form 1099-INT (Interest Income).

(B) If the claimant does not have this form, the bond
issuer should be able to tell the owner whether the interest is
taxable. The issuer should also give the owner a periodic (or
year-end) statement showing the tax treatment of the bond. If
the income recipient invested in the bond through a trust, a
fund, or other organization, that organization should give the
recipient this information.

(iii) Excluded military pay and benefits. Military pay
and benefits excluded from federal adjusted gross income,
other than attendant-care and medical-aid payments, are
added onto the adjusted gross income of the military person-
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nel receiving the excluded military pay or benefits to deter-
mine that person’s disposable income. Excluded military pay
and benefits are discussed in more detail below in paragraph
(c)(vii).

(iv) Veterans benefits. Veterans benefits, other than
attendant-care and medical-aid payments, are added onto the
veteran’s adjusted gross income to determine the veteran’s
disposable income. Veterans benefits are discussed in more
detail below in paragraph (c)(viii).

(c) Form 1040A. If a claimant provides a copy of a
Form 1040A, the assessor calculates the disposable income
for the person or couple filing the return by adding onto the
adjusted gross income reported the items described below to
the extent these items were excluded or deducted from gross
income:

(i) Gain from a sold residence. The excluded capital
gain from selling a principal residence to the extent that
excluded gain was not reinvested in a new principal residence
is added onto the seller’s adjusted gross income to determine
the seller’s disposable income. The amount is reported on the
exemption application. Refer to paragraph (a)(i) above for a
more complete discussion of excluded capital gain upon a
sold residence.

(i) Interest received on state and municipal bonds.
Interest received on state or local government bonds is gener-
ally not subject to federal income tax. The tax-exempt inter-
est reported on Form 1040A is added back onto the bond
owner’s adjusted gross income to determine the bond owner’s
disposable income. Refer to paragraph (a)(ii) above for a
more complete discussion of tax-exempt interest on state and
municipal bonds.

(iii) Pension and annuity receipts. Any nontaxable
pension and annuity amounts are added onto the recipient’s
adjusted gross income amount to determine the recipient’s
disposable income. The nontaxable pension and annuity
amounts are the difference in the total pension and annuity
amounts reported from the taxable amounts reported. If the
total amount of the pension and annuity amounts are not
reported on the return, the assessor may use a copy of the
claimant’s, the claimant’s spouse’s, or the cotenant’s Form
1099-R (Distributions from Pensions, Annuities, Retirement
or Profit Sharing Plans, IRAs, Insurance Contracts, etc.) to
determine the total amount of pension and annuity amounts
received. Pension and annuity amounts do not include distri-
butions made from a traditional individual retirement
account; and

(iv) Federal Social Security Act and railroad retire-
ment benefits. Any nontaxable Social Security benefit or
equivalent railroad retirement amount reported on Form
1040A is added onto the adjusted gross income of the person
receiving these benefits to determine that person’s disposable
income. The nontaxable Social Security benefit or equivalent
railroad retirement amount is the difference in the total Social
Security benefits or equivalent railroad retirement amounts
reported from the taxable amount reported. If the total
amount of the Social Security benefit or equivalent railroad
retirement amount is not reported on the return, the assessor
may use a copy of the claimant’s, the claimant’s spouse’s, or
the cotenant’s Form SSA-1099 to determine the Social Secu-
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rity benefits or Form RRB-1099 to determine the railroad
retirement benefits received.

(v) Excluded military pay and benefits. Military pay
and benefits excluded from federal adjusted gross income,
other than attendant-care and medical-aid payments, are
added onto adjusted gross income of the military personnel
receiving the excluded military pay or benefits to determine
that person’s disposable income. Excluded military pay and
benefits are discussed below in paragraph (c)(vii).

(vi) Veterans benefits. Veterans benefits, other than
attendant-care and medical-aid payments, are added back
onto the veteran’s adjusted gross income to determine the vet-
eran’s disposable income. Veterans benefits are discussed
below in paragraph (c)(viii).

(d) Form 1040. If a claimant provides a copy of a Form
1040, the assessor calculates the disposable income for the
person or couple filing the return by adding onto the reported
adjusted gross income all the items described below to the
extent these items were excluded or deducted from gross
income:

(i) Gain from a sold residence. The excluded capital
gain from selling a principal residence to the extent that
excluded gain was not reinvested in a new principal residence
is added onto the seller’s adjusted gross income to determine
the seller’s disposable income. The excluded capital gain
amount is reported on the exemption application.

(ii) Capital gains. If the return shows capital gains or
losses, the assessor examines a copy of the following sched-
ule or forms, if any, that were filed with the return. The
assessor should examine the capital gains reported on Sched-
ule D (Capital Gains and Losses) and on Forms 4684 (Casu-
alty and Thefts), 4797 (Sales of Business Property), and 8829
(Business Use of Home).

The assessor adds onto the adjusted gross income any
amount of capital gains reduced by losses or deductions on
the schedules or forms listed above to determine the total cap-
ital gains. The amount of capital gains that were excluded or
deducted from adjusted gross income must be added onto that
adjusted gross income to determine disposable income.

(iii) Losses. Amounts deducted for loss are added onto
the adjusted gross income to determine the disposable
income. Most losses are reported on the return in parentheses
to reflect that these loss amounts are to be deducted. The net
losses are reported on Form 1040 as business losses, as capi-
tal losses, as other losses, as rental or partnership-type losses,
and as farm losses. Add these amounts in parentheses onto
the adjusted gross income. In addition, the assessor adds to
adjusted gross income the amount reported as a penalty on
early withdrawal of savings because the amount represents a
loss under section 62 of the Internal Revenue Code.

(A) The taxpayer only reports the net amount of losses
on the front page of the Form 1040 federal income tax return.
A loss may be used on other schedules or forms to reduce
income before being transferred to the front page of the return
to calculate adjusted gross income. The assessor adds onto
the adjusted gross income the amount of losses used to reduce
income on these other schedules and forms. If the assessor
has already added capital gains reduced by losses, the asses-
sor does not add this amount onto adjusted gross income as it
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has already been accounted for. The amount of losses that
were used to reduce adjusted gross income must be added
onto that adjusted gross income to determine disposable
income. For example, the claimant reports on the front page
of the 1040 a capital loss of (five thousand dollars). The
assessor examines the Schedule D. On the Schedule D, the
claimant reports two thousand dollars in long-term capital
gains from the sale of Company X stock and seven thousand
dollars in long-term capital losses from the sale of an interest
in the Y limited partnership. The assessor has already
reduced the claimant’s adjusted gross income by five thou-
sand dollars from the capital loss reported on the front page
of the return. The assessor would add onto adjusted gross
income only the additional two thousand dollars in losses
from this Schedule D that was used to offset the capital gain
the claimant earned from the sale of Company X stock.

(B) The assessor should examine losses reported on
Schedules C (Profit or Loss from Business), D (Capital Gains
and Losses), E (Supplemental Income and Loss), F (Profit or
Loss from Farming), and K-1 (Shareholder’s Share of
Income, Credits, Deductions, etc.), and on Forms 4684
(Casualty and Thefts), 4797 (Sales of Business Property),
8582 (Passive Activity Loss Limitations), and 8829 (Busi-
ness Use of Home) to determine the total amount of losses
claimed.

(iv) Depreciation. Amounts deducted for the deprecia-
tion, depletion, or amortization of an asset’s costs are added
onto the adjusted gross income to determine the disposable
income. This includes section 179 expenses, as an expense in
lieu of depreciation. Amounts deducted for depreciation,
depletion, amortization, and 179 expenses may be found on
Schedules C, C-EZ, E, F, K and K-1, and on Form 4835
(Farm Rental Income and Expenses). If the schedule or form
results in a loss transferred to the front of the Form 1040 fed-
eral income tax return, the depreciation deduction to the
extent it is represented in that loss amount should not be
added onto the adjusted gross income (as this would result in
it being added back twice);

(v) Pension and annuity receipts. Any nontaxable pen-
sion and annuity amounts are added onto the recipient’s
adjusted gross income amount to determine the recipient’s
disposable income. The nontaxable pension and annuity
amounts are the difference in the total pension and annuity
amounts reported from the taxable amount reported. If the
total amount of the pension and annuity amounts are not
reported on the return, the assessor may use a copy of the
claimant’s, the claimant’s spouse’s, or the cotenant’s Form
1099-R (Distributions from Pensions, Annuities, Retirement
or Profit Sharing Plans, IRAs, Insurance Contracts, etc.) to
determine the total amount of pension and annuity amounts
received. Pension and annuity amounts do not include distri-
butions made from a traditional individual retirement
account.

(vi) Federal Social Security Act and railroad retire-
ment benefits. Any nontaxable Social Security benefit or
equivalent railroad retirement amount reported on the Form
1040 federal income tax return is added onto the adjusted
gross income of the person receiving these benefits to deter-
mine that person’s disposable income. The nontaxable Social
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Security benefit or equivalent railroad retirement amount is
the difference in the total Social Security benefits or equiva-
lent railroad retirement amounts reported from the taxable
amount reported. If the total amount of the Social Security
benefit or equivalent railroad retirement amount is not
reported on the return, the assessor may use a copy of the
claimant’s, the claimant’s spouse’s, or the cotenant’s Form
SSA-1099 to determine the Social Security benefits or Form
RRB-1099 to determine the railroad retirement benefits
received.

(vii) Excluded military pay and benefits. Military pay
and benefits excluded from federal adjusted gross income,
other than pay or benefits for attendant care or medical aid,
are added onto the adjusted gross income of the military per-
sonnel receiving the military pay or benefits to determine that
person’s disposable income. Excluded military pay and ben-
efits are not reported on the Form 1040. Excluded military
pay and benefits such as pay earned in a combat zone, basic
allowance for subsistence (BAS), basic allowance for hous-
ing (BAH), and certain in-kind allowances, are reported in
box 12 of the Form W-2. The claimant should disclose when
excluded military pay and benefits were received and provide
copies of the Form W-2 or other documents that verify the
amounts received.

(viii) Veterans benefits. Veterans benefits, other than
attendant-care and medical-aid payments, are added onto the
veteran’s adjusted gross income to determine the veteran’s
disposable income. Federal law excludes from gross income
any veterans benefits payments, paid under any law, regula-
tion, or administrative practice administered by the Depart-
ment of Veterans Affairs (VA). Except for payments by the
VA made for attendant care or medical aid, allowances or
payments made from the VA must be added onto the vet-
eran’s adjusted gross income. VA benefits are not reported
on the Form 1040. The claimant should disclose when
excluded veterans benefits were received and provide copies
of documents that verify the amount received. Attendant-
care and medical-aid payments are any payments for medical
care, home health care, health insurance coverage, hospital
benefits, or nursing home benefits provided by the VA. Dis-
ability compensation or pensions paid by the VA are not
attendant-care or medical-aid payments;

(ix) Dividend receipts. Exempt-interest dividends
received from a regulated investment company (mutual fund)
are reported on the tax-exempt interest line of the Form 1040
and added onto the recipient’s adjusted gross income to deter-
mine that recipient’s disposable income.

(A) The assessor may ask a claimant whether the claim-
ant, the claimant’s spouse, or any cotenants have received
exempt-interest dividends.

(B) Generally, the mutual fund owner will receive a
notice from the mutual fund telling him or her the amount of
the exempt-interest dividends received. These exempt-inter-
est dividends are not shown on Form 1099-DIV or Form
1099-INT. Although exempt-interest dividends are not tax-
able, the owner must report them on the Form 1040 tax return
if he or she has to file; and

(x) Interest received on state and municipal bonds.
Interest received on state or local government bonds is gener-
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ally not subject to federal income tax. This tax-exempt inter-
est is reported on the Form 1040 and added onto the bond
owner’s adjusted gross income to determine the bond owner’s
disposable income.

(3) Calculate the combined disposable income. When
the assessor has calculated the disposable income for the
claimant, the claimant’s spouse, and any cotenants, the asses-
sor combines the disposable income of these people together.
The assessor reduces this combined income by the amount
paid by the claimant or the claimant’s spouse during that cal-
endar year for their legally prescribed drugs, home health
care, and nursing home care to calculate the claimant’s com-
bined disposable income.

NEW SECTION

WAC 458-16A-130 Senior citizen and disabled per-
son exemption—Qualifications for exemption. (1) Intro-
duction. This rule describes the qualifications a claimant
must meet for the senior citizen or disabled person property
tax exemption. In order to qualify for the exemption, the
claimant:

(a) Must meet age or disability requirements;

(b) Must have a combined disposable income of thirty
thousand dollars or less; and

(c) Must own the property and occupy it as his or her
principal residence.

(2) Age, retirement, and disability requirements. In
order to qualify for the exemption:

(a) The senior citizen claiming the exemption must be
age sixty-one or older on December 31st of the year in which
the claim is filed. No proof is required concerning a senior
citizen’s employment status to claim the exemption.

(b) The disabled person claiming the exemption must be
at the time of filing retired from regular gainful employment
because of his or her physical disability (i.e., unable to work
because of a physical or mental impairment). A disabled per-
son is considered retired, although he or she was not working
at a job, if he or she is unable to enter into regular gainful
employment because of his or her physical disability and
does not have a guardian or other person legally required to
financially support and care for him or her; or

(¢) The surviving spouse of a claimant, who applies to
continue their spouse’s exemption, must be age fifty-seven or
older in the calendar year the claimant dies.

(3) Income requirements. In order to qualify for the
exemption, the claimant’s combined disposable income, as
defined in RCW 84.36.383 and WAC 458-16A-120, must be
below the statutory limit amount provided in RCW
84.36.381.

(4) Principal residence requirements. Inorder to qual-
ify for the exemption, the claimant must own the property
and occupy it as his or her principal residence. The claimant
must occupy the principal residence at the time of filing for
each year the exemption is claimed. See WAC 458-16A-100
(definitions of principal residence and residence), and WAC
458-16A-135 (supporting documents required to demonstrate
the property is owned and occupied as a claimant’s principal
residence).
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NEW SECTION

WAC 458-16A-135 Senior citizen and disabled per-
son exemption—Application procedures. (1) Introduc-
tion. This rule explains when and how a senior citizen or dis-
abled person may apply for a property tax exemption on that
person’s principal residence. RCW 84.36.381 through
84.36.389.

(2) When to apply for the exemption. A claimant may
first apply for the exemption in the calendar year that he or
she meets the age or disability requirements for exemption of
taxes due in the following year. If the claimant does not
apply when he or she meets the age or disability require-
ments, then he or she may apply for the exemption in any
subsequent year. The exemption may be claimed on his or
her principal residence for previous years by applying with
separate applications for each year. However, refunds based
upon an exemption made in previous years may be refunded
only for up to three years after the taxes were paid as pro-
vided in chapter 84.69 RCW.

(3) Application required. A claimant must submit to
the county assessor’s office an application for exemption with
supporting documents. If the claimant applies for more than
one year when the application is first made, an application
must be made for each year the claimant seeks the exemption.

(4) Where to obtain the application form. A claimant
may obtain the application form and the list of required sup-
porting documents from the county assessor’s office where
his or her principal residence is located.

(5) How to apply for the exemption. Applications and
supporting documents are filed in person or by mail at the
county assessor’s office where the principal residence is
located.

(a) The application form. The county assessor designs
the application form or adapts a master form obtained from
the department. The county must obtain approval of the final
form from the department before it may be distributed and
used. The claimant must use an application form from the
county where the principal residence is located and provide
true and accurate information in the application.

(b) Signatures. The signature must certify that under
penalty of perjury under the laws of Washington the applica-
tion is true and correct. The application must be signed,
dated, and state the place (city, county, or address) where it
was signed. The application must be signed by:

(i) The claimant;

(i1) The claimant’s designated agent;

(iii) The legal guardian for the claimant (if applicable);
or

(iv) If the property is subject to a deed of trust, mortgage,
or purchase contract requiring an accumulation of reserves to
pay property taxes, the lien holder; and

(v) If the claimant resides in a cooperative housing unit
or portion of a cooperative structure representing the claim-
ant’s ownership share in that cooperative, the authorized
agent of the cooperative must also sign the application.

(c) Perjury statement. The perjury statement certifying
under the penalty of perjury that the application is true and
correct must be placed upon the application immediately
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above a line for the signature. Any person signing a false
claim with the intent to defraud or evade the payment of any
tax commits perjury. If a person receives an exemption based
on erroneous information, the assessor assesses any unpaid
taxes with interest for up to three years. If a person receives
an exemption based on erroneous information, and the person
either provided that information with the intent to defraud or
intentionally failed to correct that information, the assessor
assesses any unpaid taxes with interest, for up to three years,
with the one hundred percent penalty provided in RCW
84.40.130. RCW 84.36.385(5).

(d) Cooperative agreement to reduce rent. A cooper-
ative must also agree, in a statement attached to the applica-
tion, to reduce amounts owed by the claimant to the coopera-
tive by the amount of the tax exemption. The agreement must
also state that when the exemption exceeds the amount owed
to the cooperative, the cooperative must pay to the claimant
any amount of the tax exemption remaining after this offset-
ting reduction. RCW 84.36.387(5).

(e) Supporting documents. Unless the assessor deter-
mines that all or some of the supporting documents are not
necessary, a claimant must present the documents listed
below with his or her application. Except for affidavits, the
assessor’s office should not accept original documents from
the claimant. If the assessor’s office is presented with origi-
nal documents (other than affidavits), they must make copies
or note the information provided in the documents on a sepa-
rate sheet and return these original documents to the claim-
ant. The claimant submits the following documents with the
application:

(i) If the county records do not reflect the claimant as the
property owner, copies of any legal instruments demonstrat-
ing the claimant’s interest held in the property;

(ii) Documents demonstrating that the property is the
claimant’s principal residence (i.e., copy of a driver’s license
and voter’s registration card);

(iii) Copies of legal identification showing the claimant’s
age (i.e., copy of a driver’s license or birth certificate);

(iv) If the claim is based upon a physical disability,
either:

(A) An affidavit from a licensed physician (medical or
osteopath doctor), a licensed or certified psychologist for dis-
abling mental impairments, or a licensed podiatrist for dis-
abling impairments of the foot, that states the claimant is
unable to enter into regular gainful employment because of
his or her physical disability and the expected term of the dis-
ability; or

(B) Copies of a written acknowledgment or decision by
the Social Security Administration or Veterans Administra-
tion that the claimant is permanently physically disabled;

(v) Copies of documents showing income eamed or
reported by the claimant, the claimant’s spouse and any cote-
nants, even when the income is estimated (income informa-
tion should be provided to the degree possible and then con-
firmed with supporting documents in the follow-up period),
such proof shall include to the extent it is relevant:

(A) If the claimant, the claimant’s spouse, or any cote-
nants receive Social Security payments, a federal statement
showing Social Security paid (generally, Form SSA-1099);
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(B) If the claimant, the claimant’s spouse, or any cote-
nants receive railroad retirement benefits, a federal statement
showing railroad retirement benefits paid (generally, Forms
RRC-1099 and RRC 1099-R);

(C) If the claimant, the claimant’s spouse, or any cote-
nants file federal income tax returns, those returns with sup-
porting forms, schedules, and, if specifically requested,
worksheets for the deductions taken from gross income (gen-
erally, Form 1040 with its supporting forms and schedules);

(D) If the claimant or the claimant’s spouse has beenina
nursing home or receiving in-home care, copies of invoices
(or an equivalent billing statement or payment statement) for
nonreimbursed nursing home and in-home care;

(E) If the claimant indicates that the claimant’s and the
claimant’s spouse’s nonreimbursed prescription drugs for the
period under review exceeds five hundred dollars, copies of
checks or other payment statements (i.e., pharmacy printout
of payments for purchases) showing amounts paid for nonre-
imbursed prescription drug expenses;

(F) If no federal returns were filed or received, the claim-
ant must still provide copies of documents to demonstrate his
or her income and the income of his or her spouse and any
cotenants (i.e., federal income statements such as Form W-2
(wages), Form 1099-INT (interest), Form 1099-DIV (divi-
dends), Form 1099-R (pension amounts), Form 1099-G
(unemployment), or Form 1099-Misc. (contract income)).
Even claimants who claim they have no federal income (or an
inordinately small amount of federal income) must have
income to maintain themselves and their residences. In these
situations, the claimant must produce copies of documents
demonstrating the source of the funds they are living on (i.e.,
checking account registers and bank statements) and the bills
for maintaining the claimant and the residence (i.e., public
assistance check stubs, utility invoices, cable TV invoices,
check registers, bank statements, etc.); and

(vi) Any other copies of documents the assessor requires
in his or her discretion for the claimant to produce in order to
demonstrate the claimant qualifies for the exemption.

() Public disclosure of the application. The application
form may not be disclosed. A copy of the application may be
disclosed only if all income information on the form is oblit-
erated so that it cannot be read. Except as required by law, no
public disclosure may be made of the checklist of supporting
documents or any supporting documents retained that con-
cern the claimant’s, the claimant’s spouse’s, or any cotenant’s
income.

NEW SECTION

WAC 458-16A-140 Senior citizen and disabled per-
son exemption—Exemption described—Exemption
granted—Exemption denied—Freezing property values.
(1) Introduction. This rule explains how county assessors
process a claimant’s application form for the senior citizen or
disabled person property tax exemption. The rule describes
the exemption and what happens when the exemption is
granted or denied by the assessor.

(2) The exemption described. This property tax
exemption reduces or eliminates property taxes on a senior
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citizen’s or disabled person’s principal residence. Except for
benefit charges made by a fire protection district, this exemp-
tion does not reduce or exempt an owner’s payments for spe-
cial assessments against the property. Local governments
impose special assessments on real property because the real
property is specially benefitted by improvements made in
that area (e.g., local improvement district assessments for
roads or curbs, surface water management fees, diking/drain-
age fees, weed control fees, etc.). All the property owners in
that area share in paying for these improvements. The only
exception related to this program is for benefit charges made
by a fire protection district. Fire protection district bénefit
charges are reduced twenty-five, fifty, or seventy-five per-
cent depending upon the combined disposable income of the
claimant. RCW 52.18.090.

(a) Excess levies. A qualifying claimant receives an
exemption from excess levies on his or her principal resi-
dence.

(b) Regular levies. Depending upon the claimant’s com-
bined disposable income, the exemption may also apply to all
or a portion of the regular levies on the claimant’s principal
residence. Both the level of the claimant’s combined dispos-
able income and the assessed value of the home determine the
amount of the regular levy exempted from property taxes.
The exemption applies to all the regular and excess levies
when the assessed value of the claimant’s principal residence
falls below the amount of exempt assessed value identified in
RCW 84.36.381 (5)(b) and the claimant’s combined dispos-
able income is also below the levels set in that section.

(c) Property taxes due. Generally the owner pays the
property taxes on the principal residence and obtains directly
the benefit of this exemption. If the claimant is not the prop-
erty’s owner, or is not otherwise obligated to pay the property
taxes on the principal residence, but "owned" the principal
residence for purposes of this exemption, the property owner
that owes the tax must reduce any amounts owed to them by
the claimant up to the amount of the tax exemption. - If the
amounts owed by the claimant to this property owner are less
than the tax exemption, the owner must pay to the claimant in
cash any amount of the tax exemption remaining after this
offsetting reduction. RCW 84.36.387(6).

(3) Processing exemption applications. County asses-
sors process applications for the senior citizen or disabled
person exemption. The assessors grant or deny the exemp-
tion based upon these completed applications.

(a) Application review. The county assessor reviews a
completed application and its supporting documents.

The assessor:

(i) Notes on a checklist for the claimant’s file the sup-
porting documents received;

(ii) Reviews the supporting documents;

(iii) Records relevant information from the supporting
documents into the claimant’s file. In particular, the assessor
records into the file the claimant’s age and a summary of the
income information received; and

(iv) After reviewing the supporting documents, must
either destroy or return the supporting documents used to ver-
ify the claimant’s age and income.
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(b) Incomplete applications. A county assessor may
return an incomplete application or a duplicate application.
’ An incomplete application may be missing:

(i) Signatures;

(i) Information upon the form; or

(iii) Supporting documents.

Upon returning an incomplete application, the assessor
should provide the claimant with a dated denial form listing
the signatures, information, or documents needed to complete
the application. The denial of an incomplete application may
be appealed in the same manner as a denial of the exemption.

(c) The assessor may accept any late filings for the
exemption even after the taxes have been levied, paid, or
become delinquent. An application filed for the exemption in
previous years constitutes a claim for a refund under WAC
458-18-210.

(4) Exemption timing if approved. Property taxes are
reduced or eliminated on the claimant’s principal residence
for the year following the year the claimant became eligible
for the program. When a late application is filed, the exemp-
tion may only result in:

(a) A property tax refund for taxes paid within three
years of the payment date; and

(b) Relief from unpaid property taxes for previous years.

(5) Exemption procedure when claim granted. When
the exemption is granted, the county assessor:

(a) Freezes the assessed value of the principal residence
upon the assessment roll;

(b) Determines the level of exemption the claimant qual-

'iﬁes for;

(c) Notifies the claimant that the exemption has been
granted,

(d) Notifies the claimant of his or her duty to file timely
renewal applications;

(e) Notifies the claimant of his or her duty to file change
of status forms when necessary;

(f) Notifies the claimant of the need to reapply for the
exemption if the claimant moves to a replacement residence;

(g) Notifies the claimant that has supplied estimated
income information whether or not follow-up income infor-
mation is needed;

(h) Places the claimant on a notification list for renewal
of the exemption;

(i) Places the claimant on a notification list if supporting
documents are needed to confirm estimated income informa-
tion prior to May 31st of the following year;

() Exempts the residence from all or part of its property
taxes; and

(k) Provides the department with a recomputation of the
assessed values for the immediately preceding year as a part
of the annual recomputation process.

(6) Exemption procedure when claim denied. The
assessor denies the exemption when the claimant does not
qualify. The assessor provides a dated denial form listing his
or her reasons for this denial. A claimant may appeal the
exemption’s denial to the county board of equalization as pro-

'vided for in WAC 458-14-056.

(7) Freezing the property value. The assessor freezes

the assessed value of the principal residence either on the lat-
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ter of January 1, 1995, or January 1st of the year when a
claimant first qualifies for the exemption. The assessor then
tracks both the market value of the principal residence and its
frozen value. The assessor provides both the principal resi-
dence’s market value and its frozen value in the valuation
notices sent to the owner.

(a) Frozen values in counties using a cyclical revalua-
tion plan. In counties using a cyclical revaluation plan, the
assessor:

() Revalues the principal residence, for property reval-
ued in that assessment year, before the assessed value is fro-
zen; or

(ii) Freezes the principal residence’s value at the most
recent assessed value for property that is not revalued in that
assessment year.

The assessor continues to revalue the principal residence
during the regular revaluation cycles to track the market
value for the property.

(b) Adding on improvement costs. The assessor adds
onto the frozen assessed value the cost of any improvements
made to the principal residence.

(c) One-year gaps in qualification. If a claimant
receiving the exemption fails to qualify for only one year
because of high income, the previous frozen property value
must be reinstated on January 1st of the following year when
the claimant again qualifies for the program.

(d) Moving to a new residence. If an eligible claimant
moves, the county assessor freezes the assessed value of the
new principal residence on January 1st of the assessment year
in which the claimant transfers the exemption to the replace-
ment residence.

NEW SECTION

WAC 458-16A-150 Senior citizen and disabled per-
son exemption—Requirements for keeping the exemp-
tion. (1) Introduction. This rule explains how and when a
senior citizen or disabled person must file additional reports
with the county assessor to keep the senior citizen or disabled
person property tax exemption. The rule also explains what
happens when the claimant or the property no longer quali-
fies for the full exemption.

(2) Continuing the exemption. The claimant must keep
the assessor up to date on the claimant’s continued qualifica-
tion for the senior citizen or disabled person property tax
exemption. The claimant keeps the assessor up to date in
three ways. First, the claimant submits a change in status
form when any change affects his or her exemption. In some
circumstances, the change in status form may be submitted
by an executor, a surviving spouse, or a purchaser to notify
the county of a change in status affecting the exemption. Sec-
ond, the claimant submits a renewal application for the
exemption either upon the assessor’s request following an
amendment of the income requirement, or every four years.
Third, the claimant applies to transfer the exemption when
moving to a new principal residence.

(3) Change in status. When a claimant’s circumstances
change in a way that affects his or her qualification for the
senior citizen or disabled person property tax exemption, the
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claimant must submit a completed change in status form to
notify the county of this change.

(a) When to submit form. The claimant must submit a
change in status form to the county assessor for any change
affecting that person’s qualification for the exemption within
thirty days of such change in status. If the claimant is unable
or fails to submit a change in status form, any subsequent
property owner, including a claimant’s estate or surviving
spouse, should submit a change in status form to avoid inter-
est and in some cases the penalty for willfully claiming the
exemption based upon erroneous information.

(b) Changes in status described. Changes in status
include:

(i) Changes that affect the property (i.e., new construc-
tion, boundary line changes, rentals, ownership changes,
etc.);

(ii) Changes to the property owner’s annual income that
increase or decrease property taxes due under the program; or

(ili) Changes that affect the property owner’s eligibility
for the exemption (i.e., death, moving to a replacement resi-
dence, moving to another residence the claimant does not
own, moving into a hospice, a nursing home, or any other
long-term care facility, marriage, improvement of a physical
disability for a disabled person’s claim, or a disabled person
entering into gainful employment).

(c) Change in status form. The county assessor designs
the change in status form or adapts a master form obtained
from the department. The county must obtain approval of the
final form from the department before it may be distributed.
The claimant, the claimant’s agent, or a subsequent owner of
the residence must use a change in status form from the
county where the principal residence is located. The person
filing the form must provide true and accurate information on
the change in status form.

(d) Obtaining the form. The claimant or subsequent
property owner may obtain the form from the county assessor
where his or her principal residence is located.

() Failure to submit the form after a change in status
occurs. If the claimant fails to submit the change in status
form, the application information relied upon becomes erro-
neous for the period following the change in status. Upon
discovery of the erroneous information, the assessor deter-
mines the status of the exemption, and notifies the county
treasurer to collect any unpaid property taxes and interest
from the claimant, the claimant’s estate, or if the property has
been transferred, from the subsequent property owner. The
treasurer may collect any unpaid property taxes, interest, and
penalties for a period not to exceed three years as provided
for under RCW 84.40.380. In addition, if a person willfully
fails to submit the form or provides erroneous information,
that person is liable for an additional penalty equal to one
hundred percent of the unpaid taxes. RCW 84.36.385. If the
change in status results in a refund of property taxes, the trea-
surer may refund property taxes and interest for up to the
most recent three years after the taxes were paid as provided
in chapter 84.69 RCW.

(D Loss of the exemption. If the change in status dis-
qualifies the applicant for the exemption, property taxes must
be recalculated based upon the current full assessed value of
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the property and paid from the date the change in status
occurred. RCW 84.40.360. For example, the exemption is
lost when the claimant dies (unless the spouse is also quali-
fied). The property taxes are recalculated to the full assessed
amount of the principal residence on a pro rata basis begin-
ning the day following the date of the claimant’s death for the
remainder of the year.

(g) Loss of exemption on part of the property. If the
change in status removes a portion of the property from the
exemption, property taxes in their full amount on that portion
of the property that is no longer exempt must be recalculated
based upon the current full assessed value of that portion of
the property and paid from the date the change in status
occurred. For example, a property owner subdivides his or
her one-acre lot into two parcels. The parcel that does not
have the principal residence built upon it no longer qualifies
for the exemption. The property taxes are recalculated to the
full assessed amount of that parcel on a pro rata basis for the
remainder of the year beginning the day following the date
the subdivision was given final approval.

(h) Exemption reduced. If the change in status reduces
the exemption amount, the increased property taxes are due
in the year following the change in income. For example, a
claimant’s income rises so that only excess levies on her prin-
cipal residence are exempt. The claimant’s income is based
upon the assessment year. The following year when the taxes
are collected, the property taxes due are calculated with only
an exemption for excess levies.

(4) Renewal application. The county assessor must
notify claimants when to file a renewal application with
updated supporting documentation.

(a) Notice to renew. Written notice must be sent by the
assessor in the year the renewal application is requested.
Notice must be sent no later than December 10th, three weeks
before the December 31st filing requirement.

(b) When to renew. The assessor must request a
renewal application at least once every four years. The asses-
sor may request a renewal application for any year the
income requirements are amended in the statute after the
exemption is granted. Once notified, the claimant must file
the renewal application by December 31st of that year.

(c) Processing renewal applications. Renewal applica-
tions are processed in the same manner as the initial applica-
tion.

(d) The renewal application form. The county assessor
may design the renewal application form or adapt either its
own application form or the application master form obtained
from the department. The county must obtain approval of the
final renewal application form from the department before it
may be distributed. The property owner must use a renewal
form from the county where the principal residence is
located. The claimant must provide true and accurate infor-
mation on the renewal application form.

(e) Obtaining the form. The assessor provides this
form to senior citizens or disabled persons claiming the
exemption when requesting renewal.

(f) Failure to submit the renewal application. If th
property owner fails to submit the renewal application form,
the exemption is discontinued until the claimant reapplies for

1
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the program. The assessor may postpone collection activities
and continue to work with an eligible claimant to complete an
application for a missed period.

(5) Transfer of the exemption. When a claimant moves
to a replacement residence, the claimant must file a change in
status form with the county where his or her former principal
residence was located. No claimant may receive an exemp-
tion on more than the equivalent of one residence in any year.

(a) Exemption on the former residence. The exemp-
tion on the former residence applies to the closing date on the
sale of the former residence, provided the claimant lived in
the residence for most of the portion of that year prior to the
date of closing. Property taxes in their full amount must be
recalculated based upon the current full assessed value of the
property and paid from the day following the date the sale
closed. The taxes are paid for the remaining portion of the
year. RCW 84.34.360.

(b) Exemption upon the replacement residence. Upon
moving, the claimant must reapply for the exemption in the
county where the replacement residence is located if the
claimant wants to continue in the exemption program. The
same application, supporting documents, and application
process is used for the exemption on the replacement resi-
dence as when a claimant first applies. See WAC 458-16A-
135. The exemption on the replacement residence applies on
a pro rata basis in the year he or she moves, but only from the
latter of the date the claimant moves into the new principal
residence or the day following the date the sale closes on his
or her previous residence.

WSR 03-09-009
PERMANENT RULES
DEPARTMENT OF
LABOR AND INDUSTRIES
[Filed April 4, 2003, 8:16 a.m., effective August 1, 2003]

Date of Adoption: April 4, 2003.

Purpose: Chapter 296-807 WAC, Portable power tools.
The portable power tools rule has been rewritten and reorga-
nized for clarity and ease of use for the employers and
employees. Hand and portable powered tools and other
hand-held equipment rules, in chapter 296-24 WAC, Part H-
1. Part H-1 will be repealed concurrent with the adoption of
chapter 296-807 WAC.

Citation of Existing Rules Affected by this Order:
Repealing WAC 296-24-650 Hand and portable powered
tools and equipment—General, 296-24-65003 Compressed
air used for cleaning, 296-24-65005 Compressed air tools,
296-24-65007 Air hammer, 296-24-655 Guarding of portable
powered tools, 296-24-65501 Portable powered tools, 296-
24-657 Pneumatic powered tools and hose, 296-24-65701
Portable tools, 296-24-65703 Airhose, 296-24-660 Portable
abrasive wheels, 296-24-66001 Abrasive wheel terms, 296-
24-66003 General requirements, 296-24-66005 Cup wheels,
296-24-66007 Vertical portable grinders, 296-24-66009
Other portable grinders, 296-24-66011 Mounting and inspec-
tion of abrasive wheels, 296-24-663 Safety requirements for
powder actuated fastening systems, 296-24-66301 Scope,
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296-24-66303 Purpose, 296-24-66305 Definitions applicable
to this section, 296-24-66307 Requirements, 296-24-66309
Power load, 296-24-66311 Fasteners, 296-24-66313 Opera-
tion, 296-24-66315 Limitation of use, 296-24-66317 Mainte-
nance and storage, 296-24-66319 Authorized instructor, 296-
24-66321 Qualified operator, 296-24-665 Power lawnmow-
ers, 296-24-66501 Terms, 296-24-66503 General require-
ments, 296-24-66505 Walk-behind and riding rotary mow-
ers, 296-24-66507 Walk-behind rotary mowers, 296-24-
66509 Riding rotary mowers, 296-24-670 Jacks, 296-24-
67001 Jack terms, 296-24-67003 Loading and marking, and
296-24-67005 Operation and maintenance.

Statutory Authority for Adoption:
[49.17].040, [49.171.050, and [49.17].060.

Adopted under notice filed as WSR 02-24-056 on
December 3, 2003.

Changes Other than Editing from Proposed to Adopted
Version: AMENDED SECTION: WAC 296-807-16005 Make
sure equipment meets minimum design and construction
requirements.

Comment: The provisions of the new rules should
apply to power lawnmowers manufactured on or after the
effective date of the rule (August 1, 2003), not just the effec-
tive date.

Department response: Agree. The wording was
revised to show that the rules apply to power lawnmowers
manufactured on or after the effective date of the rule
(August 1,2003). Additionally, the date August 1, 2003, was
inserted to assist users in determining if this rule applies.

RCW 49.17.010,

AMENDED SECTION: WAC 296-807-16035 Use ride-on
mowers safely.

Comment: The limitations specified in WAC 296-807-
16035(3) (Mow up or down a slope if the slope is greater than
fifteen degrees) should be deleted. Some manufacturer's
operating instructions allow operation on slopes greater than
fifteen degrees and there are some conditions where longitu-
dinal mowing of a slope may be unsafe and/or impractical.
WAC 296-807-16015 requires the employer to make sure the
operator understands and follows instructions before starting
the mower and WAC 296-807-16020 requires that the manu-
facturer's instructions for safe use of the equipment be fol-
lowed. These requirements cause WAC 296-807-16035(3)
to not be needed.

Department response: Agree. WAC 296-807-16035
(3) has been deleted.

AMENDED SECTION: WAC 296-807-18055, Make sure
flanges are in good working condition.

Comment: It is not clear in reading the second bulleted
item (Replace or remachine any flange with a mounting sur-
face that is:...) if any or all of the conditions stated would
require the flange to be replaced or remachined.

Department response: The second bulleted item of
WAC 296-807-18055 has becn revised to eliminate confu-
sion. The item now reads: "Replace or remachine any flange
with a mounting surface that has any of the following prob-
lems:"

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal

Permanent

PERMANENT



[—
=
=]
—
==
=
=
(v
[—™

WSR 03-09-009

Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended O,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency’s Own Ini-
tiative: New 0, Amended 0, Repealed O.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 59,
Amended 0, Repealed 38.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak-
ing: New 0, Amended 0, Repealed 0; or Other Alternative
Rule Making: New 59, Amended 0, Repealed 38.

Effective Date of Rule: August 1, 2003.

April 4, 2003
Paul Trause
Director

Chapter 296-807 WAC
PORTABLE POWER TOOLS

NEW SECTION

WAC 296-807-100 Scope. This chapter applies to the
tools and equipment shown in Table 1, Scope of this chapter.

Table 1
Scope of this Chapter
Section: Applies to:
110 Switches (controls) Hand-held portable power tools.

120 Portable circular saws Hand-held portable circular saws.

130 Portable belt sanding machines | Hand-held portable belt sanding
machines.

Hand-held portable compressed air
powered tools. It also applies to
airhose and plastic pipe used to sup-
ply compressed air to these tools.

140 Compressed air tools, hose,
and pipe

Powder actuated fastening systems
designed to use the expanding
gases from a powder load to propel
a stud, pin, fastener, or other object
into hard structural material.

150 Powder actuating fastening
systems

160 Power lawnmowers Consumer and commercial power

lawnmowers.
170 Jacks Portable hand- or power-operated:
» Hydraulic jacks
* Mechanical ratchet jacks
» Mechanical screw jacks.
180 Portable tools using abrasive Portable tools using abrasive
wheels wheels.
NEW SECTION
WAC 296-807-110 Switches (controls). Summary.
Your responsibility: '

Make sure hand-held portable power tools have safe
switches (controls).

Exemption:

WAC 296-807-110 does not apply to:

Permanent

Washington State Register, Issue 03-09

» Concrete vibrators

» Concrete breakers

« Powered tampers

* Jack hammers

* Rock drills

* Garden appliances

+» Household and kitchen appliances
» Personal care appliances

» Medical or dental equipment

* Fixed machinery.

NEW SECTION

WAC 296-807-11005 Make sure switches are safe.

You must:

(1) Make sure the operating switch is located in a posi-
tion that makes it difficult to accidentally operate the tool.

(2) Use the correct operating switch.

» Make sure hand-held gasoline-powered chain saws
have a constant pressure throttle control that will shut off
power to the chain when the pressure is released.

* Use a constant pressure switch that will shut off the
power when the switch is released to turn on or operate any
hand-held power tool.

Exemptions:

* Some tools can use a lock-on feature with the constant
pressure switch if the lock-on feature can be turned off with a
single motion of the same finger(s) that turned iton. You can
use a lock-on feature with these hand-held tools:

~ Drills

— Tappers

— Fastener drivers

— Grinders using a wheel greater than two inches in
diameter

— Disc sanders

- Belt sanders

- Reciprocating saws

— Saber, scroll and jig saws using a blade with a shank
width greater than one-quarter inch

— Other similarly operating powered tools.

» You can use a positive "on-off" switch with these hand-
held tools:

— Platen sanders

— Grinders using a wheel two inches or less in diameter

-~ Routers

- Planers

— Laminate trimmers

— Nibblers

— Shears

- Saber, scroll and jig saws using a blade with a shank
width of one-quarter inch (+ .05 inch) or less.

Note: The shank width of saber, scroll and jig saw blades is mea-
sured at the narrowest point on the blade shank.

NEW SECTION

WAC 296-807-120 Portable circular saws.
Your responsibility:
Make sure portable circular saws are safe.
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NEW SECTION

WAC 296-807-12005 Make sure portable circular
saws are safe to use.

You must:

(1) Use a constant pressure switch to turn on or operate
any circular saw using a blade that has a diameter greater than
two inches.

(2) Remove cracked saws and saw blades from service.

(3) Make sure power driven circular saws that have a
blade diameter larger than two inches have guards above and
below the base plate (shoe) as listed in Table 2, Portable cir-
cular saw guarding requirements.

Table 2
Portable Circular Saw Guarding Requirements

Upper Guard Lower Guard

Covers the blade to the depth of the
teeth, except for the minimum arc
necessary to allow proper:

* Retraction of the guard

» Contact with the work.
Automatically and instantly returns
to the position covering the blade
when the saw is withdrawn from

Covers the blade to the depth of the
teeth, except for the minimum arc
necessary to allow the base to tilt
for bevel cuts.

contact with the work.

Guarding requirements in subsection (3) of this sec-
tion do not apply to saws used in the meat cutting
industry to cut meat.

Exemption:

NEW SECTION

WAC 296-807-130 Portable belt sanding machines.

Your responsibility:
Make sure portable belt sanding machines are safe.

NEW SECTION

WAC 296-807-13005 Guard portable belt sanding
machines. You must:

* Guard:

— Nip points where the sanding belt runs onto a pulley

— The unused run of the sanding belt.

NEW SECTION

WAC 296-807-140 Compressed air tools. Summary.

This section applies to portable, hand-held compressed
air powered tools. It also applies to airhose and plastic pipe
used to supply compressed air to these tools.

Your responsibility: )

Make sure compressed air and compressed air tools are
used safely.

You must:

GENERAL TOOL REQUIREMENTS

Follow the manufacturer’s instructions

WAC 296-807-14005

Prevent air tools from ejecting attachments

WAC 296-807-14010

CONTACT WITH COMPRESSED AIR

Protect employees from contact with compressed air
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WAC 296-807-14015

CLEANING

Make sure safeguards are used when cleaning with
compressed air

WAC 296-807-14020

AIRHOSE AND PLASTIC PIPE

Make sure airhose and plastic pipe supplying com-
pressed air to portable air tools are safe

WAC 296-807-14025

TOOL DESIGN AND CONSTRUCTION

Make sure air tools are adequately designed and con-
structed

WAC 296-807-14030

TOOL USE

Use air tools safely

WAC 296-807-14035

FASTENER DRIVING TOOLS

Make sure fastener driving air tools (nailers and sta-

plers) are safe
WAC 296-807-14040.

NEW SECTION

WAC 296-807-14005 Follow the manufacturer’s
instructions. You must:

¢ Follow the manufacturer’s instructions for safe use
of the tool.

NEW SECTION

WAC 296-807-14010 Prevent air tools from ejecting
attachments.

You must:

* Make sure the tool cannot accidentally eject an
attachment.

Note: A retainer is needed if the tool does not have a positive
method of keeping the attachment in the tool.

NEW SECTION

WAC 296-807-14015 Protect employees from contact
with compressed air.

You must:

* Make sure a tool nozzle or an airhose opening is not:

— Pointed at anyone

— Allowed to contact a person's body.

NEW SECTION

WAC 296-807-14020 Make sure safeguards are used
when cleaning with compressed air.

You must:

*» Use the following when cleaning with compressed
air:

— Air pressure that has been reduced to less than 30 p.s.i.
static pressure at the nozzle

— Effective chip guarding.
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Note: B You may use air pressure greater than 30 p.s.i. if you use
a nozzle with vents, holes, flaps or slots that will direct the
air flow away from the tip of the nozzle and will reduce the
air flow to less than 30 p.s.i if the nozzle becomes blocked.
W Effective chip guarding means any method or equipment
that protects the eyes and skin of the cleaner and other
workers from flying chips or particles. Examples include:
— A protective cone around the nozzle to protect the cleaner
— Barriers, baffles or screens to protect other workers.
Reference: Appropriate personal protective equipment (PPE) needs to
be worn when cleaning with compressed air. See WAC
296-800-160 in the safety and health core rules.

NEW SECTION

WAC 296-807-14025 Make sure airhose and plastic
pipe supplying compressed air to portable air tools are
safe.

You must:

(1) Make sure the airhose and hose connections are suit-
able for the:

* Air pressure

e Use.

(2) Make sure any plastic pipe used to supply com-
pressed air for portable air tools has been specifically identi-
fied by the manufacturer as being suitable for compressed air

use.

Note: Existing unapproved pipe that is buried underground or
enclosed in shatter-resistant material is acceptable only if it
completely eliminates the hazards created by the brittle
nature of the pipe.

NEW SECTION

WAC 296-807-14030 Make sure air tools are ade-
quately designed and constructed.

Exemption:

This section does not apply to:

« Tools specifically for medical or dental use

« Tools specifically for use in the food processing indus-

« Tools mounted in stationary installations

* Air hoists

« Construction and mining tools such as paving breakers,
diggers, tampers, and rock drills.

You must:

» Make sure portable, hand-held air tools meet the
requirements of:

— ANSI B186.1-1984, Safety Code for Portable Air
Tools.

OR :
— ANSVISANTA SNT-101-1993, Portable, Com-
pressed-Air-Actuated, Fastener Driving Tools-Safety
Requirements for.

Note: There may be a statement on the tool or in the instruction
manual indicating the tool meets the requirements of the
appropriate ANSI standard. 1f in doubt, check with the
manufacturer.

NEW SECTION
WAC 296-807-14035 Use air tools safely.
Exemption:

Permanent
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This section does not apply to:
» Tools specifically for medical or dental use
» Tools specifically for use in the food processing indus-

¢ Tools mounted in stationary installations

* Air hoists

» Construction and mining tools such as paving breakers,
diggers, tampers, and rock drills.

You must:

(1) Relieve the pressure in the air line before disconnect-
ing a compressed air tool from the line or disconnecting a
hose joint unless there is automatic valve closing protection
at the joint being separated.

(2) Disconnect the tool from the compressed air supply
before repairs are done.

(3) Make sure that eye protection is worn at all times by:

« The person operating the tool

» Other persons in the area where tools are being used.

References: W Use the PPE hazard assessment to determine which
employees other than the tool operator need to wear eye
protection and the type of eye protection they need to wear.
See WAC 296-800-160 in the safety and health core rules.
B Chapter 296-62 WAC, Part K, Hearing conservation,
may require the use of hearing protection.

NEW SECTION

WAC 296-807-14040 Make sure fastener driving air
tools (nailers and staplers) are safe.

You must:

(1) Make sure any fastener driving air tool discharges all
air in the tool when disconnected from the compressed air
supply.

(2) Make sure that all pneumatically driven nailers, sta-
plers, and other similar equipment provided with automatic
fastener feed have a safety device on the muzzle to prevent
the tool from ejecting fasteners, unless the muzzle is in con-
tact with the work surface.

Note: Pneumatic nailers or staplers do not need this safety device

if:

» The overall weight of the fastening device does not exceed
the weight of one and one-half inches of standard 18-gauge
wire. The normal maximum diameter tolerance for manu-
facturing standard 18-gauge wire is .045 inches.

« The operator and any other person within twelve feet of
the point of operation wear approved eye protection.

NEW SECTION

WAC 296-807-150 Powder actuated fastening sys-
tems. Summary.

IMPORTANT:

This section applies to any powder actuated fastening
system designed to use the expanding gases from a powder
load to propel a stud, pin, fastener, or other. object into hard
structural material.

Exemption:

This section does not apply to:

+» Devices designed to attach objects to soft construction
material such as wood, plaster, tar, and dry wallboard

+ Stud welding equipment.

Your responsibility:
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Make sure powder actuated fastening systems are used
safely.

You must:

TOOL OPERATORS

Make sure tool operators are qualified

WAC 296-807-15005

PERSONAL PROTECTIVE EQUIPMENT

Make sure employees are aware tools are in use and
wear appropriate personal protective equipment (PPE)

WAC 296-807-15010

TOOL DESIGN AND CONSTRUCTION

Make sure tools are adequately designed and con-
structed

WAC 296-807-15015

LABELING

Make sure tools and containers are properly labeled

WAC 296-807-15020

POWDER LOADS

Make sure powder loads and power levels are prop-
erly identified

WAC 296-807-15025

Use proper powder loads

WAC 296-807-15030

TOOL USE

Make sure the tool is appropriate to the job

WAC 296-807-15035

Make sure the operator uses the tool safely

WAC 296-807-15040

FASTENERS

Use fasteners safely

WAC 296-807-15045

INSPECTION AND MAINTENANCE

Inspect and maintain tools properly

WAC 296-807-15050

STORAGE

Make sure tools are stored properly

WAC 296-807-15055

NEW SECTION

WAC 296-807-15005 Make sure tool operators are
qualified. You must:

» Make sure tools are used only by qualified operators

» Make sure operators have been trained by an authorized
instructor.

Note: Authorized instructors have to meet the instructor qualifica-

tions of ANSI A10.3-1995, Safety Requirements for Pow-
der-Actuated Fastening Systems.

You must:

» Make sure all tool operators can:

- Understand the manufacturer's instructions

- Clean the tool properly

- Recognize any visibly worn or damaged parts

- Identify power load levels

- Operate the tool correctly.

» Make sure tool operators have a valid qualified opera-

tor's card in their possession when they are using the tool.

WSR 03-09-009

NEW SECTION

WAC 296-807-15010 Make sure employees are
aware tools are in use and wear appropriate personal
protective equipment (PPE). You must:

(1) Make sure eye or face protection is worn by:

» Tool operators

* Assistants

* Persons close to where the tool is being used.

B Use the PPE hazard assessment to determine which
employees other than the tool operator need to wear eye
protection and the type of eye protection they need to wear.
See WAC 296-800-160 in the safety and health core rules.
B Chapter 296-62 WAC, Part K, Hearing conservation
may require the use of hearing protection.

You must:

(2) Post signs where tools are being used and in adjacent
areas where tool use could pose a hazard. Signs must:

* Be easily seen

* Be at least 8 x 10 inches (20 x 25 cm)

* Use letters in boldface type at least one inch (2.5 cm)

Reference:

high
* Read "POWDER ACTUATED TOOL IN USE" or similar
wording,
Note: Tool use could create a hazard in adjacent areas by allowing
a fastener to penetrate one or more of the following:
* Wall
* Floor
* Other working surface.
NEW SECTION

WAC 296-807-15015 Make sure tools are adequately
designed and constructed.

You must:

(1) Make sure the tool meets the design and construction
requirements of the American National Standards Institute
(ANSI) standard ANSI A10.3-1995, Safety Requirements for
Powder-Actuated Fastening Systems.

Note: There may be a statement on the tool or in the instruction
manual indicating the tool meets the requirements of the
appropriate ANS! standard. If in doubt, check with the
manufacturer.

You must:

(2) Make sure each tool has:

* Operator instructions and a tool service manual
¢ Powder load and fastener chart
* Service tools and accessories.

NEW SECTION

WAC 296-807-15020 Make sure tools and containers
are properly labeled.

You must:

(1) Make sure tools are properly labeled.

» Make sure each tool has a readable, permanent label
that shows the manufacturer's:

— Model number

— Unique serial number.

* Make sure there is a durable warning label on each tool
that:

Permanent
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—Reads "WARNING - FOR USE ONLY BY QUALIFIED OPER-
ATORS ACCORDING TO MANUFACTURER'S INSTRUCTION MAN-
UAL"

OR

— Uses words with the same meaning.

(2) Make sure the tool storage container has these labels:

» "POWDER ACTUATED TOOL" on the outside of the con-
tainer in an easily seen position

e "WARNING - POWDER ACTUATED TOOL. TO BE USED
ONLY BY A QUALIFIED OPERATOR AND KEPT UNDER LOCK
AND KEY WHEN NOT IN USE" on the inside cover.

NEW SECTION

WAC 296-807-15025 Make sure powder loads and
power levels are properly identified.

You must:

* Make sure powder loads and power levels are identified
as specified in Table 3, Powder-Load Identification

Table 3
Powder-Load Identification

Power Level Color Identification
Case Color | Load Color
Lowest Level 1 Brass Gray
2 Brass Brown
3 Brass Green
4 Brass Yellow
5 Brass Red
6 Brass Purple
7 Nickel Gray
8 Nickel Brown
9 Nickel Green
10 Nickel Yellow
11 Nickel Red
Highest power level 12 Nickel Purple
NEW SECTION
WAC 296-807-15030 Use proper powder loads.
You must:

« Use only a powder load that is:

— Recommended by the tool manufacturer for the partic-
ular tool

OR

— One that provides the same level of safety and perfor-
mance.

NEW SECTION

WAC 296-807-15035 Make sure the tool is appropri-
ate to the job.

You must:

(1) Use the lowest velocity class of tool and load that will
properly set the fastener.

(2) Use the proper shield, fixture, adaptor, or accessory
that is:

* Suitable for the job

* Recommended and supplied by the manufacturer.

Permanent
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NEW SECTION

WAC 296-807-15040 Make sure the operator uses
the tool safely.

You must:

(1) Make sure the operator:

» Inspects the tool before using it, as recommended by
the tool manufacturer

» Uses the tool according to the manufacturer's instruc-
tions

» Keeps the tool unloaded until just before using it

« Unloads the tool at once if work is interrupted after the
tool has been loaded

* Does not leave a tool or powder load unattended where
it would be available to an unauthorized person

* Never points a tool (loaded or unloaded) at any part of
a person's body.

Note: A magazine or clip fed tool is not considered loaded until a
powder load is actually in the ram (firing chamber).
You must:

(2) Make sure tools are not used in an explosive or flam-
mable atmosphere.

(3) Do this if the tool misfires:

* Hold it firmly against the work surface for thirty sec-
onds

Then

e Follow the instructions in the tool manufacturer's
instruction manual.

(4) Hold the tool perpendicular to the work surface when
fastening to any material.

Exemption:

This does not apply if the tool manufacturer recommends
a different technique for a specific job.

NEW SECTION

WAC 296-807-15045 Use fasteners safely.

You must:

(1) Use fasteners:

* Recommended by the tool manufacturer for the partic-
ular tool

OR

« Fasteners that provide the same level of safety and per-
formance.

(2) Keep the fastener from passing completely through
the structural material by using a backing material when driv-
ing a fastener into any material that is any of the following:

* Easily penetrated

* Thin

» Of questionable resistance.

(3) Make sure the material is suitable for fastening. Do
not drive fasteners into very hard or brittle material such as:

* Cast iron

* Glazed tile

» Hardened steel

* Glass block

* Natural rock

* Hollow tile

» Most brick.
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(4) Make sure positive alignment with an existing hole is
maintained by using a guide or other means supplied or rec-
ommended by the tool manufacturer before driving a fastener
into the hole.

(5) Make sure fasteners are not driven into any spalled
(chipped or crumbled) area.

(6) Drive fasteners into concrete only if the fastener
shank will penetrate no more than one-third the thickness of
the concrete. ’

(7) Make sure fasteners are driven at least:

* One-half inch (13 mm) from the edge of steel

e Three inches (75 mm) from the unsupported edge of
masonry material.

Exemption:

This does not apply if an application is specifically
required or recommended by the tool manufacturer.

NEW SECTION

WAC 296-807-15050 Inspect and maintain tools
properly.

You must:

» Make sure any tool that is not in proper working condi-
tionis:

— Immediately removed from service

— Tagged

— Properly repaired as specified in the manufacturer's
instructions before being used again.

» Regularly service the tool and inspect it for worn or
damaged parts at intervals recommended by the tool manu-
facturer.

« Replace worn or damaged parts before the tool is used.
This must be done:

— By a qualified person

— Using only parts supplied by the tool manufacturer.

« Keep a written record of inspection dates.

NEW SECTION

WAC 296-807-15055 Make sure tools are stored
properly.

You must:

(1) Make sure there is a container that can be locked for
each tool.

(2) Make sure tools and powder loads that are not being
used are:

¢ Locked in a container

« Stored in a safe place

* Only available to authorized persons.

(3) Store all manuals, maintenance tools, and accessories
in the tool container when they are not being used.

NEW SECTION

WAC 296-807-160 Power lawnmowers. Summary.

Exemption:

This section does not apply to commercial equipment
that is:

» Designed primarily for agricultural purposes

(21}
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OR

* Designed primarily to be operated with tractors having
at least twenty horsepower for cutting grass or other growth
on highways. :

Your responsibility:

Make sure power lawnmowers are used safely.

You must:

DESIGN AND CONSTRUCTION

Make sure equipment meets minimum design and
construction requirements

WAC 296-807-16005

LABELS

Make sure the equipment has the appropriate labels
and decals

WAC 296-807-16010

BEFORE STARTING

Make sure the operator understands and follows
instructions before starting the mower

WAC 296-807-16015

USE

Use the equipment safely

WAC 296-807-16020

NONELECTRIC MOWERS

Protect employees from fuel and exhaust

WAC 296-807-16025

WALK-BEHIND MOWERS

Use walk-behind mowers safely

WAC 296-807-16030

RIDE-ON MOWERS

Use ride-on mowers safely

WAC 296-807-16035.

NEW SECTION

WAC 296-807-16005 Make sure equipment meets
minimum design and construction requirements.

You must:

(1) Make sure equipment meets ANSI design and con-
struction requirements.

» Make sure power lawnmowers manufactured on or
after August 1, 2003, meet the requirements of the appropri-
ate ANSI standard:

— ANSI B71.1-1998, American National Standard for
Consumer Turf Care Equipment - Walk-Behind Mowers and
Ride-On Machines with Mowers - Safety Specifications

OR

— ANSI B71.4-1999, American National Standard for
Commercial Turf Care Equipment - Safety Specifications.

» Make sure noncommercial power lawnmowers manu-
factured before the effective date of this chapter meet the
requirements of ANSI B71.1-1968, American National Stan-
dard Safety Specifications for Power Lawnmowers.

Note: There may be a statement on the tool or in the instruction
manual indicating the tool meets the requirements of the
appropriate ANSI standard. If in doubt, check with the

manufacturer.

Permanent
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You must:

(2) Position, guard or shield all power-driven shafts,
chains, belts, gears, friction drive components, nip and pinch
points, and any exposed components hot enough to cause
burns while:

* Starting

* Mounting

* Operating the machine.

(3) Have a shutoff device that:

+ Will stop the motor or engine

AND

* Has to be intentionally and manually activated before
the motor or engine can be restarted.

NEW SECTION

WAC 296-807-16010 Make sure the equipment has
the appropriate labels and decals.

You must:

(1) Make sure all positions of the operating controls are
clearly identified.

(2) Make sure warning and caution labels or decals on
the mower are readable and replace them if necessary.

NEW SECTION

WAC 296-807-16015 Make sure the operator under-
stands and follows instructions before starting the
mower.

You must:

(1) Make sure the operator understands all instructions
for operating the mower that are in the manufacturer's
instructions and on the machine.

+ Make sure the operator is thoroughly familiar with the
controls and proper use of the mower before starting it.

(2) Make sure the proper guards, plates, grass catcher or
other safety devices are in place before starting the mower.

NEW SECTION

WAC 296-807-16020 Use the equipment safely.

You must:

(1) Follow the manufacturer's instructions for safe use of
the equipment.

(2) Keep people clear of discharge opening(s).

(3) Keep people’s hands and feet clear of rotating parts.

(4) Clear the area of objects such as rocks, toys, wire,
bones, sticks, etc., which could be picked up and thrown by
the blade and create a hazard for the operator or other per-
sons.

(5) Make sure the operator stops the engine before:

* Leaving the equipment

 Unclogging the grass discharge chute

* Cleaning the mower.

(6) Make sure the operator wears safety goggles or safety
glasses with side shields when operating the mower.

Note: Use the personal protective equipment (PPE) hazard assess-
ment to determine the type of footwear and other PPE the
employees need to wear. See WAC 296-800-160, PPE, in
the safety and health core rules.

Permanent
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NEW SECTION

WAC 296-807-16025 Protect employees from fuel
and exhaust. Exemption:

This section does not apply to electric engines.

You must:

(1) Make sure to:

« Keep the gas cap on whenever the engine is running.

» Shut off the engine before and during refueling.

(2) Make sure not to refuel the machine indoors.

(3) Make sure not to run the engine in a closed area.

Exemption:

You can refuel the machine indoors or run the engine in
a closed area if the area was specifically designed for such
use.

NEW SECTION

WAC 296-807-16030 Use walk-behind mowers
safely.

You must:

(1) Make sure the operator wears substantial footwear
when operating a walk-behind mower.

Note: Use the personal protective equipment (PPE) hazard assess-
ment to determine the type of footwear and other PPE the
employees need to wear. See WAC 296-800-160, PPE, in
the safety and health core rules.

You must:

(2) Mow across the face of a slope.

NEW SECTION

WAC 296-807-16035 Use ride-on mowers safely.

You must:

(1) Make sure not to carry passengers.

(2) Make sure the operator looks down and behind
before and while moving backwards.

NEW SECTION

WAC 296-807-170 Jacks. Summary.

IMPORTANT:

This section applies to portable hand- or power-oper-
ated:

* Hydraulic jacks

» Mechanical ratchet jacks

» Mechanical screw jacks.

Your responsibility:

Make sure jacks are safe to use.

You must:

LABELING

Make sure jacks are labeled with their rated load(s)

WAC 296-807-17005

BEFORE USE

Make sure the jack is safe to lift the load

WAC 296-807-17010

LIFTING THE LOAD

Lift the load safely

WAC 296-807-17015
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INSPECTION AND MAINTENANCE
Visually inspect jacks and keep them in good working

order
WAC 296-807-17020.

NEW SECTION

WAC 296-807-17005 Make sure jacks are labeled
with their rated load(s)."

You must:

» Make sure the rated load(s) of the jack is:

- Readable

— Durably marked in an easily seen location on the jack.

NEW SECTION

WAC 296-807-17010 Make sure the jack is safe to lift

the load.

You must:

(1) Visually examine the general condition of the jack

before each use.

Note: If a jack is to be used more than once on a shift, the visual
examination is only required before the jack is used for the
first time that shift.

You must:

(2) Make sure the weight to be lifted or supported is

within the rated load of the jack.

(3) Make sure the base of the jack is on a firm foundation

or blocked before lifting the load.

(4) Make sure hydraulic jacks exposed to freezing tem-

peratures function properly at the temperature they will be
used.

NEW SECTION

WAC 296-807-17015 Lift the load safely.

You must:

(1) Place a block between the load cap and the load if the
load could slip off the jack.

(2) Secure the load from falling or slipping immediately
after it is raised by one or more of the following:

» Cribbing

» Blocking

« Some other equally effective method.

(3) Make sure you do not exceed the limit of travel of the
jack.

Note: The limit of travel can be determined by one or more of the

following:

* A positive stop

* A stop indicator

« Some other equally effective method.

NEW SECTION

WAC 296-807-17020 Visually inspect jacks and keep
them in good working order.

Note: There are two types of inspection, frequent or periodic,
depending on how often they are done.

You must:
(1) Inspect jacks at appropriate intervals:

[23)
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« Make sure frequent inspections are done by the opera-
tor or other designated person as follows:

— Before a jack is first placed in service.

— Monthly for a jack used in normal service.

— Daily or before each use for a jack used for other than
normal service.

— Before using a jack that has been altered, modified, or
repaired.

— Before using a jack that has not been used in one year
or more.

» Make sure a periodic inspection of the jack is done once
a year.

» Inspect the jack using Table 4, Jack Inspection
Requirements, during any frequent or periodic inspection.

(2) Make sure a jack that is out of order is:

» Tagged

* Not used until repaired.

(3) Make sure a jack is properly lubricated at regular

intervals.
Note: tI'he jac!( should be lubricated following the manufacturer’s
instructions.
Table 4
Jack Inspection Requirements
Frequent Periodic
Inspection Item Inspection  Inspection
Check all of the following items that apply to the jack:
Improper pawl engage- X X
ment
Excessive pawl wear X X
Chipped, cracked, or X X
worn rack teeth
Damaged, bent, or worn X X
threads
Leaking hydraulic fluid X X
Scored or damaged X X
plunger
Improper functioning X X
Free movement of X X
swivel, heads, and caps
Loose bolts or rivets X X
Damaged or improperly X X
assembled accessory
equipment
Rack wear or bending X X
Other items as specified X X
in the manufacturer's
instructions
Watch the jack during oper- X X
ation
More detailed inspection X
required if a designated per-
son determines any condi-
tion discovered is a hazard
Permanent
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Table 4
Jack Inspection Requirements
Periodic
Inspection

Frequent
Inspection
Check all of the following items that apply to the jack:
Clean and check internal X
parts for wear or damage if

inspection indicates an

internal problem

Inspection Item

NEW SECTION

WAC 296-807-180 Portable tools using abrasive
wheels. Summary.

IMPORTANT:

This section applies to portable tools using abrasive
wheels.

Definition:

Abrasive wheel. A grinding tool consisting of bonded
abrasive grains. This includes diamond and reinforced
wheels.

Exemption: This section does not apply to machines
using:

* Natural sandstone wheels

* Pulpstone wheels

* Coated abrasive products

* Loose abrasives.

Your responsibility:

Make sure abrasive wheel tools and wheels are safe to
use.

Y ou must:

DESIGN AND CONSTRUCTION

Make sure abrasive wheels and tools are properly
designed and constructed

WAC 296-807-18005

GUARDS

Make sure machines have safety guards

WAC 296-807-18010

Keep safety guards in good functional condition

WAC 296-807-18015

GUARDS - SPECIFIC WHEELS

Use specific safety guards for machines using Type 1
grinding wheels, cutting-off wheels, and tuck pointing
wheels

WAC 296-807-18020

Use specific safety guards for vertical and angle
grinders using Type 6 or Type 11 wheels

WAC 296-807-18025

Use specific safety guards for vertical and angle
grinders using Type 27, 28 and 29 wheels

WAC 296-807-18030

SIDE HANDLES

Use side handles on vertical and angle grinders

WAC 296-807-18035

ABRASIVE WHEELS

Make sure abrasive wheels are safe to use

Permanent
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WAC 296-807-18040

MOUNTING

Mount wheels properly

WAC 296-807-18045

FLANGES

Use proper flanges

WAC 296-807-18050

Make sure flanges are in good condition

WAC 296-807-18055

FLANGES - SPECIFIC WHEELS

Use specific flanges for Type 1 cutting-off wheels

WAC 296-807-18060

Use specific flanges for Type 27A cutting-off wheels

WAC 296-807-18065

Use specific flanges for threaded hole wheels

WAC 296-807-18070

Use specific flanges for cup, cone or plug wheels with
threaded inserts or projecting studs

WAC 296-807-18075

BLOTTERS

Use blotters when required

WAC 296-807-18080

BLOTTERS - TYPE 6 AND 11 WHEELS

Meet specific blotter requirements when using modi-
fied Types 6 and 11 wheels (terrazzo)

WAC 296-807-18085.

NEW SECTION

WAC 296-807-18005 Make sure abrasive wheels and
tools are properly designed and constructed.

You must:

» Make sure abrasive wheels and tools meet the design
and construction requirements of:

— American National Standards Institute (ANSI) B7.1-
2000, Safety Requirements for the Use, Care and Protection
of Abrasive Wheels

OR

—~ ANSI B186.1-1984, Safety Code for Portable Air
Tools.

Note: Tools may have a statement on the too! or in the instruction
manual that the tool meets the appropriate ANSI standard.
If in doubt, check with the manufacturer.

NEW SECTION

WAC 296-807-18010 Make sure machines have
safety guards. You must:

* Use abrasive wheels only on machines that have safety
guards.

» Make sure the safety guard:

— Is mounted so it maintains proper alignment with the
wheel

— Is mounted with fasteners strong enough to keep the
guard in position if a wheel breaks

— Is positioned to deflect pieces of an accidentally bro-
ken wheel away from the operator

- Covers the spindle end, nut, and flange projections.
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Exemption:

Safety guards are not required on machines that use:

= Wheels for internal grinding while advancing, retract-
ing or within the work

» Mounted wheels two inches or less in diameter

» Types 16, 17, 18, 18R, and 19 cones and plugs and
threaded hole pot balls where:

— The work offers protection

OR

— The size does not exceed three inches in diameter by
five inches long.

» Notched, segmented, or continuous rim metal centered
diamond lapidary wheels that are:

— Used with a coolant deflector

AND

— Operated at 3,500 SFPM or less.

« Type 1 wheels that are:

— Two inches or less in diameter

— One-half inch or less thick

— Operating at peripheral speeds less than 1,800 SFPM

— Mounted on mandrels and used in portable drills.

* Type 1 reinforced wheels that are:

— Three inches or less in diameter one-quarter inch or
less thick

— Operating at peripheral speeds of 9,500 SFPM or less

— Used by operators wearing safety glasses and face
shields.

« Valve seating grinding wheels.

NEW SECTION

WAC 296-807-18015 Keep safety guards in good
functional condition.

You must:

« Make sure safety guards are in good functional condi-
tion.

*» Replace any safety guard that:

— Is damaged, bent or severely worn

OR
— Has been hit by parts from a breaking wheel.

NEW SECTION

WAC 296-807-18020 Use specific safety guards for
machines using Type 1 grinding wheels, cutting-off
wheels, and tuck pointing wheels.

You must:

» Make sure the safety guard covers the top and sides of
the wheel for at least one hundred eighty degrees.

Note: It is not required to cover the spindle end, nut and outer
flange.

NEW SECTION

WAC 296-807-18025 Use specific safety guards for
vertical and angle grinders using Type 6 or Type 11
wheels.

You must:

« Make sure the safety guard:
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— Covers the wheel's plane of rotation toward the opera-
tor for at least one hundred eighty degrees
— Covers the side of the wheel toward the driving flange

- for at least one hundred eighty degrees

— Has a skirt which is adjustable to within one-eighth
inch of the plane of the surface of the wheel.
» Make sure not to use a "revolving cup guard.”

Note: "Cup back bushings" do not substitute for safety guards.

NEW SECTION

WAC 296-807-18030 Use specific safety guards for
vertical and angle grinders using Type 27, 28 and 29
wheels.

You must:

* Make sure safety guards:

—Cover the wheel's plane of rotation toward the operator
for at least one hundred eighty degrees

— Cover the side of the wheel toward the driving flange
for at least one hundred eighty degrees

~ Have a lip on the outer edge that:

@ Extends beyond the surface of the wheel throughout
the one hundred eighty degree coverage

AND

® Curls inward to deflect wheel fragments.

NEW SECTION

WAC 296-807-18035 Use side handles on vertical
and angle grinders.

You must:

Use a side handle on all four-inch and larger vertical and
angle grinders.

NEW SECTION

WAC 296-807-18040 Make sure abrasive wheels are
safe to use.

You must:

¢ Do the following before mounting a wheel:

— Visually inspect the wheel for cracks or damage

— Perform a ring test for cracks (size and shape of the
wheel permitting)

— Make sure the spindle speed of the machine is not
greater than the operating speed of the wheel.

* Make sure a damaged or cracked wheel is not mounted
or used.

NEW SECTION

WAC 296-807-18045 Mount wheels properly.

You must:

(1) Make sure wheels fit freely on the spindle, wheel
sleeves, or adaptors, and remain free under all grinding con-
ditions.

(2) Make sure wheel, blotter and flange surfaces that
contact each other are flat and free of foreign particles.

Permanent
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(3) Make sure any reducing bushing used in the wheel
hole:

« Fits freely on the spindle and maintains proper clear-
ance * Does not exceed the width of the wheel or contact the
flanges.

(4) Make sure that multiple wheels mounted between a
single set of flanges are either:

» Cemented together

OR

* Separated by spacers that have a diameter and bearing
surface that is the same as the mounting flanges.

NEW SECTION

WAC 296-807-18050 Use proper flanges.

You must:

= Mount all abrasive wheels between flanges that have a
diameter at least one-third the diameter of the wheel.

Exemption:

* Mounted wheels

* Cup, cone or plug wheels with threaded inserts or pro-
jecting studs

» Abrasive disc wheels (inserted nut, inserted washer and
projecting stud type)

* Plate mounted wheels

* Cylinder, cup, or segmental wheels mounted in chucks

* Types 27, 28 and 29 wheels

« Internal wheels less than two inches in diameter

» Modified Type 6 and 11 wheels (terrazzo)

» Types 1 and 27 A cutting-off wheels.

You must:

» Make sure flanges are:

— Dimensionally accurate

~ Properly balanced

~ Flat

— Free of rough surfaces or sharp edges.

* Make sure, if a wheel is mounted between two flanges,
that both flanges:

— Are the same diameter

- Have equal bearing surfaces.

Exemption:

The following wheels do not require same diameter,
equal bearing surface flanges:

» Types 27, 28, and 29 wheels with adaptors

» Modified Types 6 and 11 wheels with tapered K dimen-
sion

« Internal wheels less than two inches in diameter.

You must:

» Make sure the driving flange is:

— Part of the spindle

OR

— Securely fastened to the spindle.

NEW SECTION

WAC 296-807-18055 Make sure flanges are in good

condition. You must:
* Make sure flange bearing surfaces are in good condi-
tion.

Permanent
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* Replace or remachine any flange with a mounting sur-
face that has any of the following problems:

— Warped

— Burred on the bearing surface

— Excessively worn (thickness or diameter)

— Out of true.

Note: Flanges that are refaced or trued need to satisfy minimum
dimension requirements specified in ANSI B7.1-2000,
Safety Requirements for the Use, Care and Protection of
Abrasive Wheels.

NEW SECTION

WAC 296-807-18060 Use specific flanges for Type 1
cutting-off wheels.

You must:

* Mount Type 1 cutting-off wheels between flanges that
are: — Properly relieved with matching bearing surfaces

— At least one-quarter the wheel diameter.

Note: American National Standards Institute (ANSI) B7.1-2000,
Safety Requirements for the Use, Care and Protection of
Abrasive Wheels, has specific exemptions for some rein-
forced, bonded abrasive cutting-off wheels and steel cen-
tered, diamond cutting-off wheels. These wheels are pri-
marily used for masonry cutting and concrete sawing.

NEW SECTION

WAC 296-807-18065 Use specific flanges for Type
27A cutting-off wheels.

You must:

» Mount Type 27A cutting-off wheels between flanges
that are:

- Flat (unrelieved) with matching bearing surfaces

— At least one-quarter the wheel diameter.

NEW SECTION

WAC 296-807-18070 Use specific flanges for
threaded hole wheels.

You must:

» Use a back flange to mount threaded hole wheels that
is:

~ Flat (unrelieved)

— Securely fastened and square to the spindle axis

— Able to properly support the wheel.

NEW SECTION

WAC 296-807-18075 Use specific flanges for cup,
cone or plug wheels with threaded inserts or projecting
studs.

You must:

« Mount cup, cone or plug wheels with threaded inserts
or projecting studs against a straight, unrelieved flange.

NEW SECTION

WAC 296-807-18080 Use blotters when required.
You must:



Washington State Register, Issue 03-09

« Use a blotter between each flange and the abrasive
wheel surface to uniformly distribute flange pressure.

» Make sure the blotter covers the entire flange contact
area.

» Use a new blotter each time a wheel is mounted unless
the wheel has a blotter already attached to it by the manufac-
turer.

» Make sure scuffed or damaged blotters are not used.

Exemption:

You do not need to use a blotter with:

e Mounted wheels

» Abrasive disc and Type 2 wheels which are mounted by
inserted nuts, inserted washers, or projecting studs

« Plate mounted wheels

« Wheels mounted in chucks (such as cylinders and seg-
mental wheels)

» Types 27, 28 and 29 wheels

« Type 1 and Type 27A cutting-off wheels

« Internal wheels less than two inches in diameter

» Diamond and cubic boron nitride wheels with metal or
carbon fiber cores.

NEW SECTION

WAC 296-807-18085 Meet specific blotter require-
ments when using modified Types 6 and 11 wheels (ter-
razzo).

You must:

» Mount modified Types 6 and 11 wheels (terrazzo) with
a blotter applied to the flat side of the wheel only.

NEW SECTION

WAC 296-807-190 Definitions.

Abrasive wheel. A grinding tool consisting of bonded
abrasive grains. This includes diamond and reinforced
wheels.

Blind hole. A hole drilled in an object, such as an abra-
sive wheel, that does not go all the way through.

Blotter. A compressible disc or washer, usually of blot-
ting paper, plastic, cardboard, or gasket material, that is used
between the wheel and the flanges to evenly distribute flange
pressure on the wheel.

Cone and plug wheels (Types 16,17, 18, 18R, and 19).
Abrasive wheels manufactured with blind hole threaded
bushings. They may be used on all surfaces except the flat
mounting surface (D). Specific characteristics of the differ-
ent cone and plug wheels are:

* Type 16 cones have a curved side with a nose radius

» Type 17 cones have straight sides with or without a
nose radius

« Type 18 and 18R plug wheels are cylindrical in shape
with either a square or curved grinding end

» Type 19 cone wheels are a combination of cone and
plug shapes

Cutting-off wheels. Abrasive wheels used to cut mate-
rial such as masonry, pipe, etc.

WSR 03-09-009

Designated person. A person selected or assigned by
the employer or the employer's representative as competent
to perform specific duties.

Discharge opening. An opening in a mower housing for
discharging grass.

Flanges. Collars, discs or plates between or against
which wheels are mounted. There are four types of flanges:

* Adaptor

* Sleeve

* Straight relieved

« Straight unrelieved.

Grass catcher. Parts or a combination of parts to collect
grass clippings or debris.

Guard (abrasive wheels). An enclosure designed to
restrain the pieces of an abrasive wheel and furnish protection
to the operator if the wheel is broken during operation.

Guard. A partor assembly to prevent accidental contact
with hazardous machine parts or to protect persons from
other hazards created by the machinery.

Inorganic bonded wheel. Abrasive wheels that are
bonded by means of inorganic material such as clay, glass,
porcelain, sodium silicate, magnesium oxychloride, or metal.

Jack. A portable hand- or power-operated mechanism
for lifting, lowering or moving horizontally a load by apply-
ing a pushing force.

Modified Types 6 and 11 wheels (terrazzo). Similar to
Type 6 "straight cup” wheels and Type 11 "flaring cup"
wheels except for the bottom of the cup. The bottom of the
cup is flat in Type 6 and 11 wheels. The modified wheels
have bottoms that are sloped downwards towards the mount-
ing hole. These modified wheels need to be mounted using a
special tapered flange furnished by the tool manufacturer.
These wheels are used in the terrazzo trade.

Mounted wheels. Bonded abrasive wheels of various
shapes, usually two inches diameter or smaller, that are
secured to plain or threaded steel mandrels.

Normal service (jacks). Raising or lowering axial loads
that are eighty-five percent or less of the rated load under
controlled conditions.

Organic bonded wheels. Abrasive wheels that are
bonded by means of organic material such as resin, rubber,
shellac, or other similar bonding agent.

Rated load. The maximum load that the jack is
designed to lift or support.

Reinforced wheels. Organic bonded abrasive wheels
which have webbing, fabric or filament to provide resistance
to complete breaking of the wheel should it become cracked
or damaged.

Terrazzo. A material of stone chips, such as marble, set
in mortar and polished.

Threaded hole wheels. Abrasive wheels that have one
central threaded bushing, securely anchored in place. They
are mounted by being screwed onto a threaded machine spin-
dle so that the wheel back seats firmly against an unrelieved
flat back flange.

Tuck pointing wheels. Tuck pointing abrasive wheels
are Type 1 reinforced, organic bonded wheels and have diam-
eter, thickness and hole size dimensions. They are used to
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remove cement, mortar, or other nonmetallic jointing mate- REPEALER
rial. The following sections of the Washington Administra-
Type 1 wheel. An abrasive wheel shaped like a disc tive Code are repealed: ‘

with a mounting hole in the middle. Sometimes called a

"straight wheel.” It has diameter (D), thickness (T), and hole WAC 296-24-650 Hand and portable powered
. . . e e tools and equipment—Gen-
size (H) dimensions. Grinding is normally done on the eral.

periphery (outside curve) of the wheel (T dimension). Canbe
used for grinding, cutting-off, and tuck pointing.

Type 2 wheel. An abrasive wheel shaped like an open-
ended, hollow cylinder. Sometimes called a cylinder wheel.

It has diameter (measured from the outer wall of the cylin- WAC 296-24-65007 Air hammer.
der), wl.leel thickness (he}ght of the cy111.1de.r), e{nd rim thick- WAC 296-24-655 Guarding of portable pow-
ness (thickness of the cylinder wall). Grinding is done on the ered tools.
end of the cylinder (rim thickness dimension).
WAC 296-24-65501 Portable powered tools.

Type 6 wheel. An abrasive wheel shaped like a straight-
sided cup or bowl with a mounting hole in the bottom of the

Type 11 wheel. An abrasive wheel shaped like a cup or
bowl with a mounting hole in the bottom of the cup. The
sides of the cup are not straight-sided but are angled outward.
Sometimes called a "flaring cup wheel” since the sides are

WAC 296-24-65003

WAC 296-24-65005

WAC 296-24-657

WAC 296-24-66001
WAC 296-24-66003

Compressed air used for

cleaning.

Compressed air tools.

Pneumatic powered tools and

=4 cup. Sometimes called a "cup wheel.” It has diameter (D), hose.

= thickness (T), hole size (H), rim thickness (W), and back WAC 296-24-65701 Portable tools.

: - . - . . .

E tthk.FlCSS B .dlmex_mons. Grinding is normally done on the WAC 296-24-65703 Airhose.

s cup rim (W dimension).

- WAC 296-24-660 Portable abrasive wheels.

Abrasive wheel terms.

General requirements.

"flared" out. It has double diameter dimensions (top D and WAC 296-24-66005 Cup wheels.
bottom J). It also has thickness (T), hole size (H), rim thick- WAC 296-24-66007 Vertical portable grinders.
ness (W) and back thickness (E) dimensions. Grinding is WAC 296-24-66009 Other portable grinders. ‘

normally done on the cup rim (W dimension).
Type 16, 17, 18, 18R, and 19 wheels. See cone and plug
wheels.

Type 27 wheel. An abrasive wheel similar to a Type 1
wheel, but the center of the wheel around the mounting hole

WAC 296-24-66011

WAC 296-24-663

Mounting and inspection of

abrasive wheels.

Safety requirements for pow-
der actuated fastening sys-

is pushed back (depressed). Sometimes called a "depressed tems.
center” wheel. It has diameter (D), thickness (U) and hole WAC 296-24-66301 Scope.
size (H) dimensions. The depressed center allows grinding WAC 296-24-66303 Purpose.

on the flat surface of the wheel without interference from the
flange or mounting hardware.

Type 27A cutting-off wheel. Similar to a Type 27
wheel. Specifically designed for use on cutting-off
machines.

Type 28 wheel. An abrasive wheel similar to a Type 27
wheel, but the face of the wheel is angled upward and away
from the mounting hole. The face of a Type 27 wheel is flat
and perpendicular to the mounting hole. A Type 28 wheel is
also called a "depressed center” wheel. It has diameter (D),
thickness (U) and hole size (H) dimensions. The depressed
center allows grinding without interference from the mount-
ing. A Type 28 wheel has a saucer-shaped grinding rim and
is designed for corner grinding and side grinding.

Type 29 wheel. An abrasive wheel that has reversed,
saucer-shaped grinding rims (similar to a partially opened
umbrella).

Permanent

WAC 296-24-66305

WAC 296-24-66307
WAC 296-24-66309
WAC 296-24-66311
WAC 296-24-66313
WAC 296-24-66315
WAC 296-24-66317
WAC 296-24-66319
WAC 296-24-66321
WAC 296-24-665

WAC 296-24-66501
WAC 296-24-66503

Definitions applicable to this

section.
Requirements.
Power loads.
Fasteners.
Operation.

Limitations of use.

Maintenance and storage.

Authorized instructor.
Qualified operator.
Power lawnmowers.
Terms.

General requirements.
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WAC 296-24-66505 Walk-behind and riding

rotary mowers.

WAC 296-24-66507 ‘Walk-behind rotary mowers.

WAC 296-24-66509 Riding rotary mowers.
WAC 296-24-670 Jacks.
WAC 296-24-67001 Jack terms.

WAC 296-24-67003
WAC 296-24-67005

Loading and marking.

Operation and maintenance.

WSR 03-09-015
PERMANENT RULES
LIQUOR CONTROL BOARD
[Filed April 4, 2003, 2:46 p.m.)

Date of Adoption: March 26, 2003.

Purpose: The purpose of this new chapter of rules, chap-
ter 314-29 WAC, is to replace current rules that outline the
penalty guideline schedule for violations of Liquor Control
Board laws and rules by liquor licensees.

Citation of Existing Rules Affected by this Order:
Repealing WAC 314-12-170, 314-12-300, 314-12-310, 314-
12-320, 314-12-330, and 314-12-340.

Statutory Authority for Adoption:
66.24.010, 66.24.120.

Adopted under notice filed as WSR 03-02-097 on Janu-
ary 2, 2003.

Changes Other than Editing from Proposed to Adopted
Version: As a result of input received during the rule-making
process, the agency has made the following technical changes
to the rules shown below:

. Deleted previously proposed language in WAC 314-
29-020 that would have made Group 1 violations
cumulative. This proposal would have been a change
in current practice, which is outside the published
scope of this rule making. Including this proposed lan-
guage was an inadvertent error by staff.

. Technical changes to proposed WAC 314-29-025 for
clarity. Language was added to clarify that Group 2
violations can apply to retail and nonretail licensees.

. Technical changes to proposed WAC 314-29-035 for
clarity:

> Language was added to clarify that the standard
penalty for "retailer/nonretailer” violations are for
violations other than those outlined in WAC 314-29-
035, the Group 4 violations.

> Language was added to clarify the meaning of the
violations for providing or accepting money or
money's worth and for providing or accepting exclu-
sive or contingency agreement.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.

RCW 66.08.030,

WSR 03-09-015

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 7, Amended O, Repealed 6.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 7,
Amended 0, Repealed 6.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended O, Repealed O; Pilot Rule Mak-
ing: New 0, Amended Q, Repealed 0; or Other Alternative
Rule Making: New 7, Amended 0, Repealed 6.

Effective Date of Rule: Thirty-one days after filing.

April 4,2003
Merritt D. Long
Chair

NEW SECTION

WAC 314-29-003 Purpose. The purpose of chapter
314-29 WAC is to outline what a liquor licensee can expect if
a licensee or employee violates a liquor control board law or
rule.

NEW SECTION

WAC 314-29-015 What are the penalties if a liquor
license holder violates a liquor law or rule? (1) The pur-
pose of WAC 314-29-015 through WAC 314-29-040 is to
outline what penalty a liquor licensee can expect if a licensee
or employee violates a liquor control board law or rule (the
penalty guidelines for mandatory alcohol server training per-
mit holders are in WAC 314-17-100 through WAC 314-17-
110).

(2) Penalties for violations by liquor licensees or
employees are broken down into four categories:

(a) Group One - Public Safety Violations, WAC 314-29-
020.

(b) Group Two - Conduct Violations, WAC 314-29-025.

(c) Group Three - Regulatory Violations, WAC 314-29-
030.

(d) Group Four - Violations involving the manufacture,
supply, and/or distribution of liquor by nonretail licensees
and prohibited practices between nonretail licensees and
retail licensees, WAC 314-29-035.

(3) For the purposes of chapter 314-29 WAC, a two year
window for violations is measured from the date one viola-
tion occurred to the date a subsequent violation occurred.

(4) The following schedules are meant to serve as guide-
lines. Based on mitigating or aggravating circumstances, the
liquor control board may impose a different penalty than the
standard penalties outlined in these schedules.
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(a) Mitigating circumstances (b) Aggravating circumstances

Examples of aggravating circumstances that may result in
a higher number of days of suspension, a higher monetary
option, or cancellation of a liquor license include, but are
not limited to:

Examples of mitigating circumstances that may result in a fewer
number of days of suspension or a lower monetary option include,
but are not limited to, having in place business policies and prac-
tices such as:

. Using licensee certification cards that are correctly filled | » Failing to cooperate with local law enforcement or
out and filed; liquor control board employees;

. Having direct on-site supervision of employees; . Not calling for local law enforcement when

. Having a signed acknowledgment of the business' alcohol requested by a customer or liquor control board
policy on file for each employee; agent;

. Having an employee training plan that includes annual | ¢ Not checking to ensure employees are of legal age or
training on liquor laws; have appropriate work permits;

. Showing cooperation with local law enforcement; etc. . Committing the violation willfully; etc.

NEW SECTION

WAC 314-29-020 Group 1 violations against public safety. Group 1 violations are considered the most serious because

they present a direct threat to public safety.

e
E 2nd Violation in a 3rd Violation in a 4th Violation in a
== Violation Type 1st Violation two-year window two-year window two-year window
es Sale or service to minor: Sale |5 day suspension or | 7 day suspension with | 30 day suspension Cancellation of
- or service of alcohol to a per- | $500 monetary no monetary option with no monetary license

son under 21 years of age. option option

Minor frequenting a tavern,

S day suspension or

7 day suspension with

30 day suspension

Cancellation of

lounge, or other age restricted | $500 monetary no monetary option with no monetary license

area. option option

Sale or service to apparently |5 day suspension or | 5 day suspension or 10 day suspension or | Cancellation of
intoxicated $500 monetary $2,500 monetary $5,000 monetary license
person: Sale or service of option option option

alcohol to, or permitting con-
sumption or possession by, an
apparently intoxicated person.

Disorderly conduct by lic-
ensee or employee, or permit-
ting on premises.

5 day suspension or
$500 monetary
option

5 day suspension or
$2,500 monetary
option

10 day suspension or
$5,000 monetary
option

Cancellation of
license

Criminal conduct: Permit-
ting or engaging in criminal

conduct.

5 day suspension or
$500 monetary
option

7 day suspension with
no monetary option

30 day suspension
with no monetary
option

Cancellation of
license

NEW SECTION

WAC 314-29-025 Group 2 conduct violations. Group 2 violations are violations involving conduct of retail or nonretail

licensee, employees, or patrons.

option

2nd Violation in a 3rd Violation in a 4th Violation in a
Violation Type 1st Violation two-year window two-year window two-year window
Misuse or unauthorized use |5 day suspension or | Cancellation of license | Cancellation of Cancellation of
of liquor license. $1,500 monetary ' license license

Sale of alcohol in violation of

5 day suspension or

7 day suspension or

10 day suspension

Cancellation of

a board-approved alcohol $500 monetary $1,500 monetary with no monetary license
impact area restriction. option option option
Permanent [30)
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2nd Violation in a

3rd Violation in a

4th Violation in a

mit.

Violation Type 1st Violation two-year window two-year window two-year window
Employee under legal age or | 5 day suspension or |5 day suspension or 10 day suspensionor | Cancellation of
without required mandatory $250 monetary $1,500 monetary $3,000 monetary license

alcohol server training per- | option option option

Hours of service: Sales, ser-
vice, removal, or consumption
of alcohol between 2:00 a.m.
and 6:00 a.m.

S day suspension or
$250 monetary
option

5 day suspension or
$1,500 monetary
option

10 day suspension or
$3,000 monetary
option

Cancellation of
license

Food service: Required food

5 day suspension or

5 day suspension or

10 day suspension or

Cancellation of

liquor.

service not available. $250 monetary $1,500 monetary $3,000 monetary license
option option option
Substituting, tampering, 5 day suspension or | 5 day suspension or 10 day suspension or | Cancellation of
unlawful removal, posses- | $250 monetary $1,500 monetary $3,000 monetary license
sion, or unauthorized sale of option option option

Lewd conduct: Engaging in
or permitting conduct in viola-
tion of WAC 314-11-050.

5 day suspension or
$250 monetary
option

5 day suspension or
$1,500 monetary
option

10 day suspension or
$3,000 monetary
option

Cancellation of
license

Inspections: Refusing to
allow inspection(s) by law
enforcement.

S day suspension or
$100 monetary
option

5 day suspension or
$500 monetary option

10 day suspension or
$1,000 monetary
option

20 day suspension
with no monetary
option

Retailer/nonretailer viola-
tion: Violation on the part of a
retail licensee that involves a
nonretail licensee, other than
group four violations.

5 day suspension or
$100 monetary
option

5 day suspension or
$500 monetary option

10 day suspension or
$1,000 monetary
option

20 day suspension
with no monetary
option

NEW SECTION
WAC 314-29-030 Group 3 regulatory violations. Group 3 violations are violations involving administrative require-
ments. .
2nd Violation in a 3rd Violationina | 4th Violation in a
Violation Type 1st Violation two-year window two-year window two-year window
Keg registration: Failureto |5 day suspensionor |5 day suspension or 10 day suspension or | 20 day suspension
properly register kegs. $500 monetary $1,000 monetary $1,500 monetary with no monetary
option option option option
Signs: Failure to post required | 5 day suspension or 5 day suspension or 10 day suspensionor | 20 day suspension
signs. $100 monetary $500 monetary option | $1,000 monetary with no monetary
option option option

Records: Improper record

5 day suspension or

5 day suspension or

10 day suspension or

20 day suspension

between a nonretail and a retail
licensee.

keeping. $100 monetary $500 monetary option | $1,000 monetary with no monetary

option option option
Advertising: Advertising vio- | 5 day suspensionor |5 day suspension or 10 day suspension or | 20 day suspension
lations other than those involv- | $100 monetary $500 monetary option | $1,000 monetary with no monetary
ing prohibited practices option option option

(31]
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2nd Violation in a

3rd Violation in a

4th Violation in a

Violation Type 1st Violation two-year window two-year window two-year window
Inventory: Inventory below |5 day suspension or |5 day suspension or 10 day suspension or |20 day suspension
required amount. $100 monetary $500 monetary option | $1,000 monetary with no monetary

option option option
Unauthorized alterations, 5 day suspension or | 5 day suspension or 10 day suspension or | 20 day suspension
change of trade name, or $100 monetary $500 monetary option { $1,000 monetary with no monetary
added activity. option option option

Lighting: Inadequate light-

5 day suspension or

5 day suspension or

10 day suspension or

20 day suspension

liquor law or rule.

ing. $100 monetary $500 monetary option | $1,000 monetary with no monetary
option option option

Liquor purchased from 5 day suspension or | 5 day suspension or 10 day suspension or | 20 day suspension

unauthorized source or sale | $100 monetary $500 monetary option | $1,000 monetary with no monetary

below cost in violation of option option option

NEW SECTION

WAC 314-29-035 Group 4 violations. Group 4 violations are violations involving the manufacture, supply, and/or distri-

bution of liquor by nonretail licensees and prohibited practices between a nonretail licensee and a retail licensee.

Violation type

1st Violation

2nd Violation in a
two-year window

3rd Violation in a
two-year window

4th Violation in a
two-year window

Providing credit to a retail

3 day suspension or

5 day suspension or

10 day suspension or

20 day suspension

licensee.

licensee. $500 monetary $2,500 monetary $5,000 monetary or $10,000 mone-
option option option tary option
Quantity discount. 3 day suspension or |5 day suspension or 10 day suspension or | 20 day suspension
$500 monetary $2,500 monetary $5,000 monetary or $10,000 mone-
option option option tary option
Giving away liquor in viola- | 3 day suspensionor |5 day suspension or 10 day suspension or | 20 day suspension
tion of liquor law or rule. $500 monetary $2,500 monetary $5,000 monetary or $10,000 mone-
option option option tary option
Consignment sales/return of | 3 day suspensionor | 5 day suspension or 10 day suspension or | 20 day suspension
product in violation of liquor $500 monetary $2,500 monetary $5,000 monetary or $10,000 mone-
law or rule. option option option tary option
Adpvertising violations 3 day suspension or | 5 day suspension or 10 day suspension or | 20 day suspension
involving prohibited practices | $500 monetary $2,500 monetary $5,000 monetary or $10,000 mone-
between a nonretail and aretail | option option option tary option

Price posting/labeling/pack-

3 day suspension or

5 day suspension or

10 day suspension or

20 day suspension

aging violations. $500 monetary $2,500 monetary $5,000 monetary or $10,000 mone-
option option option tary option
Agents violations: Nonretail |3 day suspensionor |5 day suspension or 10 day suspension or | 20 day suspension
licensee employing an unli- $500 monetary $2,500 monetary $5,000 monetary or $10,000 mone-
censed agent. option option option tary option
Unauthorized product/unap- | 3 day suspension or | 5 day suspension or 10 day suspension or | 20 day suspension
proved storage or delivery. $500 monetary $2,500 monetary $5,000 monetary or $10,000 mone-
option option option tary option
Sampling/tasting violations. | 3 day suspensionor |5 day suspension or 10 day suspension or | 20 day suspension
$500 monetary $2,500 monetary $5,000 monetary or $10,000 mone-
| option option option tary option
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or money’s worth: Goods or
services worth over $1,000.

vice provided plus: 3
day suspension or

provided plus: 5 day
suspension or $2,500

vice provided plus:
10 day suspension or

Entertainment/instruc- 3 day suspension or | 5 day suspension or 10 day suspension or | 20 day suspension
tion/meeting/trade show vio- | $500 monetary $2,500 monetary $5,000 monetary or $10,000 mone-
lations. option option option tary option
Providing money or money’s | 3 day suspensionor |5 day suspension or 10 day suspension or | 20 day suspension
worth less than $100. $250 monetary $500 monetary option | $1,000 monetary or $2,000 monetary
option option option
Providing/accepting money | 3 day suspension or | 5 day suspension or 10 day suspension or | 20 day suspension
or money’s worth: Goods or $500 monetary $2,500 monetary $5,000 monetary or $10,000 mone-
services worth $100 to option option option tary option
$1,000.
Providing/accepting money | Cost of item or ser- | Costof item or service | Cost of item or ser- | Cost of item or ser-

vice provided plus:
20 day suspension

$1,000 monetary monetary option $5,000 monetary or $10,000 mone-

option option tary option
Providing/accepting exclu- 3 day suspension or | 10 day suspension or | 20 day suspensionor | 30 day suspension
sive or contingency agree- $1,000 monetary $6,000 monetary $12,000 monetary or $20,000 mone-
ments. option option option tary option

Unauthorized interest or
ownership in retail license.

3 day suspension or
$1,000 monetary
option

30 day suspension or
$20,000 monetary
option

Cancellation of
license

Failure to obtain surety Immediate suspen-
bond/savings account, if sion of license until
required by the board. surety bond has been
obtained and all
missing reports are
filed and late taxes
are paid.
Failure to file tax/shipment | 3 day suspension or |5 day suspension or 10 day suspension or | 20 day suspension
report. $250 monetary $500 monetary option | $1,000 monetary or $2,000 monetary
option option option
NEW SECTION (3) During the period of liquor license suspension:

WAC 314-29-040 Information about liquor license
suspensions. (1) On the date a liquor license suspension goes
into effect, a liquor control agent will post a suspension
notice in a conspicuous place on or about the licensed pre-
mises. This notice will state that the license has been sus-
pended by order of the liquor control board due to a violation
of a board law or rule.

(2) During the period of liquor license suspension, the
licensee and employees:

(a) Are required to maintain compliance with all applica-
ble liquor laws and rules;

(b) May not remove, alter, or cover the posted suspen-
sion notice, and may not permit another person to do so;

(c) May not place or permit the placement of any state-
ment on the licensed premises indicating that the premises
have been closed for any reason other than as stated in the
suspension notice (see WAC 314-01-005 for the definition of
"licensed premises”).

(d) May not advertise by any means that the licensed pre-
mises is closed for any reason other than as stated in the
liquor control board’s suspension notice.

(a) A retail liquor licensee may operate his/her business
provided there is no sale, delivery, service, consumption,
removal, or receipt of liquor. No banquet permit or special
occasion function may be held on the premises during a
period of liquor license suspension.

(b) A nonretail licensee may operate his/her business
provided there is no sale, delivery, service, consumption,
removal, or receipt of liquor.

(c) A manufacturer of alcohol may do whatever is neces-
sary as a part of the manufacturing process to keep current
stock that is on hand at the time of the suspension from spoil-
ing or becoming unsaleable during a suspension, provided it
does not include bottling the product. The manufacturer may
not receive any agricultural products used in the production
of alcohol, crush fruit, or bottle alcohol during the period of
suspension.
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REPEALER

The following sections of the Washington Administra-
tive Code are repealed:

WAC 314-12-170 What are the penalties if a
retail liquor licensee violates

the liquor laws or rules?

WAC 314-12-180 Suspension notices, posting
or advertising of —Other—

Closing notices prohibited.

WAC 314-12-300 Group one (1) violations

against public safety.

WAC 314-12-310 Group two (2) offenses—

Conduct violations.

WAC 314-12-320 Group three (3) offenses—

- Regulatory violations.

WAC 314-12-330 Can the board impose sanc-
tions or penalties other than
those indicated in WAC 314-

12-170?

WAC 314-12-340 What are some examples of
mitigating and aggravating

circumstances?

WSR 03-09-034
PERMANENT RULES
DEPARTMENT OF AGRICULTURE
[Filed April 8, 2003, 8:30 a.m]

Date of Adoption: April 8, 2003.

Purpose: The current 2,500 gallon tank size restriction
results in a substantial increase in the number of times the
product (soil fumigant) is transferred, increasing the risk of
accidental spills. Changing the rule to allow larger temporary
field storage tanks (10,000 gallons) will reduce the number of
required deliveries and, consequently, the number of road
miles in which accidental spills of the soil fumigants may
occur. Fewer deliveries will also reduce the number of times
the product is transferred which will substantially reduce the
potential for accidental spills.

Citation of Existing Rules Affected by this Order:
Amending WAC 16-229-010.

Statutory Authority for Adoption:
17.21.030, chapter 34.05 RCW.

Adopted under notice filed as WSR 03-05-075 on Febru-
ary 18, 2003.

Changes Other than Editing from Proposed to Adopted
Version: Maximum storage tank capacity was changed from
10,500 (a typographical error) to 10,000 gallons. The
requirement for an attached log of inspections was elimi-
nated.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed O; or

RCW 15.58.040,
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Washington State Register, Issue 03-09

Recently Enacted State Statutes: New 0, Amended O,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New O, Amended 0, Repealed O.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New O, Amended 1, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0,
Amended 0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak-
ing: New 0, Amended 0, Repealed O; or Other Alternative
Rule Making: New 0, Amended O, Repealed 0.

Effective Date of Rule: Thirty-one days after filing.

April 7, 2003
Valoria Loveland
Director

AMENDATORY SECTION (Amending WSR 00-23-074,
filed 11/17/00, effective 12/18/00)

WAC 16-229-010 Definitions. The definitions set forth
in this section shall apply throughout this chapter unless the
context otherwise requires:

(1) "Approved air gap' means a physical separation
between the free-flowing end of a water supply pipeline and
the overflow rim of an open or nonpressurized receiving ves-
sel. To be an approved air gap, the separation must be at least:

(a) Twice the diameter of the supply piping measured
vertically from the overflow rim of the receiving vessel, and
in no case be less than one inch, when unaffected by vertical
surfaces (sidewalls); or

(b) Threes time the diameter of the supply piping, if the
horizontal distance between the supply pipe and a vertical
surface (sidewall) is less than or equal to three times the
diameter of the supply pipe, or if the horizontal distance
between the supply pipe and intersecting vertical surfaces
(sidewalls) is less than or equal to four times the diameter of
the supply pipe and in no case less than one and one-half
inches.

(2) "Approved reduced pressure principle backflow
prevention assembly (RPBA)" means an RPBA of a make,
model and size that is approved by the Washington State
Department of Health.

(3) "Appurtenances' means all valves, pumps, fittings,
pipes, hoses, metering devices, and mechanical devices
which are connected to a storage container, or which are used
to transfer a material into or out of such container.

(4) "Bulk pesticide' means any registered pesticide
which is transported or held in an individual container in
undivided quantities of greater than fifty-five U.S. gallons
liquid measure or one hundred pounds net dry weight.

(5) "Certified engineer'' means a licensed professional
engineer, registered in the state of Washington in the disci-
pline in which he/she is practicing.

(6) "Department' means the Washington state depart-
ment of agriculture.

(7) ""Discharge' means a spill, leak, or release, acciden-
tal or otherwise, from a storage container, container or appur-
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tenance. It does not include a fully contained transfer of pes-
ticide which is made pursuant to sale, storage, distribution or
use.

(8) "Dry pesticide" means pesticide which is in solid
form prior to any application or mixing for application, and
includes formulations such as dusts, wettable powders, dry
flowable powders, granules, and water dispersible granules.

(9) "Liquid pesticide' means pesticide in liquid form,
and includes solutions, emulsions, suspensions, slurries, and
pesticide rinsates.

(10) "Mini-bulk pesticide' means an amount of liquid
pesticide greater than fifty-five gallons but not exceeding five
hundred gallons which is held in a single container designed
for ready handling and transport, which has been filled by the
original pesticide manufacturer or repackager, and to which
no substance has been added by any person.

(11) "'Not technically feasible'" means compliance is
not physically or technically possible or feasible, and/or com-
pliance cannot be achieved without compromising opera-
tional safety, and/or significantly compromising operational
access. Monetary cost of compliance alone shall not be suffi-
cient for the department to determine that compliance is not
technically feasible.

(12) "Operational area' means an area or areas where
pesticides are transferred, loaded, unloaded, mixed, repack-
aged, refilled or where pesticides are cleaned, or rinsed from
containers or application, handling, storage or transportation
equipment.

(13) "Operational area containment" means any
structure or system designed and constructed to intercept and
contain discharges, including storage container or equipment
wash water, rinsates, and rainwater from the operational
area(s).

(14) "Permanent mixing/loading site’ means a site
(location) at which more than three hundred gallons of liquid
pesticide (formulated product) or three thousand pounds of
dry pesticide or at which a total of fifteen hundred pounds of
pesticides as active ingredients are being mixed, repackaged
or transferred from one container to another within a calendar
year: Provided, That wood preservative application systems
already regulated by 40 CFR, Parts 264.570-575 and Parts
265.440-445 shall be exempt.

(15) "Permanent storage facility means a location at
which liquid bulk pesticide in a single container or aggregate
quantities in excess of five hundred U.S. gallons or dry bulk
pesticide in undivided quantities in excess of two thousand
pounds is held in storage: Provided, That mini-bulk pesticide
containers are exempt from this chapter.

(16) "Pesticide'’ means, but is not limited to:

(2) Any substance or mixture of substances intended to
prevent, destroy, control, repel, or mitigate any insect, rodent,
snail, slug, fungus, weed, and any other form of plant or ani-
mal life or virus, except virus on or in a living person or other
animal which is normally considered to be a pest or which the
director may declare to be a pest;

(b) Any substance or mixture of substances intended to
be used as a plant regulator, defoliant or desiccant; and

(c) Any spray adjuvant.
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(d) For the purpose of establishing permanent
mixing/loading site threshold values petroleum oils are
exempt from this chapter.

(17) "Primary containment'' means the storage of lig-
uid or dry bulk pesticide in storage containers at a permanent
storage facility.

(18) "Rinsate" means the liquid generated from the rins-
ing of any equipment or container that has come in direct
contact with any pesticide, including: recovered sedimenta-
tion, washwater, contaminated precipitation, or other con-
taminated debris.

(19) ''Secondary containment’ means a device or
structure designed, constructed, and maintained to hold or
confine a discharge of a liquid pesticide from a permanent
storage facility. ,

(20) "Storage container'’ means a container, including
a rail car, nurse tank or other mobile container, that is used or
intended for the storage of bulk liquid or dry pesticide. It does
not include a mobile container at a storage facility for less
than fifteen days if this storage is incidental to the loading or
unloading of a storage container at the bulk pesticide storage
facility. Storage container does not include underground stor-
age containers or surface impoundments such as lined ponds
or pits.

(21) "Substantially similar protection" means alterna-
tive containment and management practices that prevent or
control releases to the environment to the same or similar
degree as the protections afforded by full compliance with
this chapter.

(22) "Temporary field storage' means a storage con-
tainer with the capacity to store two thousand five hundred
gallons or less of bulk liquid pesticide that remains in the
same location for no more than fourteen consecutive days in
any six-month period. Provided, That temporary field stor-
age containers used to store soil fumigants shall be allowed a
maximum capacity of ten thousand gallons or less. Contain-
ers must be chemically compatible with the material, which is
being stored. Such containers can remain jn the same loca-
tion for no more than fourteen consecutive days in any six-
month period. Liquid bulk pesticide application tanks
directly attached to an apparatus for the purpose of chemiga-
tion are exempt from this chapter.

(23) "Washwater'' means the liquid generated from the
rinsing of the exterior of any equipment, containers or sec-
ondary containment or operational areas which have or may
have come in direct contact with any pesticide.

WSR 03-09-053
PERMANENT RULES
OLYMPIC REGION
CLEAN AIR AGENCY
[Filed April 11, 2003, 10:15 a.m.]

Date of Adoption: April 9, 2003.
Purpose: This change will identify Olympic Region
Clean Air Agency as the permitting authority for agricultural
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burn permits and increase the fee for those permits to be
equivalent to WAC 173-430-040.

Citation of Existing Rules Affected by this Order:
Amending ORCAA Regulation 1 Article 9.

Statutory Authority for Adoption: Chapter 70.94 RCW.

Adopted under notice filed as WSR 03-06-029 on Febru-
ary 25, 2003.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed O; or
Recently Enacted State Statutes: New 0, Amended O,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended O, Repealed 0.

Number of Sections Adopted on the Agency’s Own Ini-
tiative: New 0, Amended 0, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New O,
Amended 0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed O; Pilot Rule Mak-
ing: New 0, Amended 0, Repealed O; or Other Alternative
Rule Making: New 0, Amended 0, Repealed 0.

Effective Date of Rule: Thirty-one days after filing.

April 9, 2003
Richard Stedman
Executive Director

ARTICLE 9
EMISSION PROHIBITED

AME D SE
SECTION 9.01 OPEN FIRES

It is the policy of the ((Olympie-AirPollution-Control
Authority(OAPCA))) Olympic Region Clean Air Agency
(ORCAA) to achieve and maintain high levels of air quality,
and, to this end, minimize to the greatest extent reasonably
possible the burning of open fires. Consistent with this pol-
icy, the Board does hereby declare that such fires should be
allowed only on a limited basis under strict regulation and
close control, such program to be implemented by a one per-
mit system. It is the further policy of the Board to encourage
the fostering and development of an alternate technology or
method of disposing of wastes which is reasonably economi-
cal and less harmful to the environment.

(a) It shall be unlawful for any person to cause or allow
any open fire:

(1) Containing prohibited materials which include, but
are not limited to, garbage, dead animals, petroleum prod-
ucts, paints, rubber products, plastics, paper (other than what
is necessary to start a fire), cardboard, treated wood, pro-
cessed wood, construction debris, metal or any substance
which when burned releases toxic emissions, dense smoke or
obnoxious odors.

(2) During an air pollution episode or period of Impaired
Air Quality as defined in RCW 70.94.

(3) In a no burn/nonattainment area or in any area which
has been designated by the Board or Control Officer as an
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area exceeding or threatening to exceed State or Federal
ambient air quality standards.

(i) It shall be unlawful for any person to cause or allow
any open fire described in Section 9.01 (b)(2) and (6) in any
area where the Board has prohibited burning.

(ii) Fires described in Section 9.01 are prohibited in the
following areas:

All areas within the city limits of Lacey, Olympia, and
Tumwater, and unincorporated areas of Thurston county
lying within or between the municipal boundaries.

(4) In any area in which the applicable fire district, fire
protection agency, city, town, county, or conservation district
has determined not to issue burning permits or has deter-
mined that selected types of open burning fires are prohibited
under a valid burning permit program established pursuant to
RCW 70.94.745, RCW 70.94.750, RCW 70.94.775, and/or
RCW 70.94.780.

(5) Within fifty (50) feet of a structure or within five
hundred (500) feet of forest slash debris.

(6) In any area within the jurisdiction of this authority all
burning requires a permit as covered in WAC 173-425-070.

(7) Urban growth areas and cities with a population of
ten thousand or more will ban open burning w